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Maria Albu, PhD, Senior lecturer
“1 Decembrie 1918” University of Alba Iulia, Romania
maria.albu@uab.ro

SARMIZEGETUSA REGIA BETWEEN HISTORY, ADMINISTRATION AND LEGAL
PROTECTION

The Cioclovina Natural Park is a huge nature reserve of almost 40,000 hectares, in the Sureanu
Mountains, Romania. Here is a real treasure, Sarmizegetusa Regia, which was the capital of Dacia. It
is true that the Roman wars led to its destruction, but today, the archaeological site of the old ancient
city is included in the UNESCO heritage, along with other Dacian fortresses. It’s one of the important
historical sites in Romania. Thus, the international recognition is certain, but the legal protection
conferred is also certain. Administratively, Sarmizegetusa was the most important and largest
settlement in the history of Dacia.

Keywords: Dacians, Romans, Sarmisegetusa Regia, legal norms, historical context, administration,
organization.
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Assoc. prof. Anisoara Babaliu
University of Craiova, Romania
anisoara.babalau@yahoo.com

BRIEF ANALYSIS OF THE EVOLUTION OF NATURAL LAW FROM THE PERIOD OF
ROMAN ANTIQUITY TO THE 17TH CENTURY

In the first section, we will start from the concept that natural law represents the totality of innate
rights, inherent in human nature. In the second section, we will focus on a brief analysis of natural
law during the period of its followers Cicero and Seneca followed, in the section of the third, during
the Early Middle Ages, by St. Augustine, who placed God’s will in a central position and considered
natural law the order that human law must respect. In the fourth section, we will continue with the
brief analysis of natural law in the 17th century. In this period, the conception of Hugo Grotius is
representative, with the two basic ideas - the idea of the natural state of people and the idea of the
social contract. The last section (section V) is reserved for comments on the utility of natural law
today.

Keywords: natural law; innate rights; the contract social; human nature.
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Prof. Maria Pia Baccari
Ordinario

LUMSA, Libera Universita Maria Ss. Assunta, Rome, Italy
mpbaccari@gmail.com

IUS NATURALE AND MATRIMONIUM: CONIUNCTIO MARIS ET FEMINAE,
PROCREATIO, EDUCATIO

In the first title of the first book of Justinian's Digesta (under the heading de iustitia et iure) after the
definition of ius naturale we read Ulpian's well-known definition of marriage as an institute of natural
law: (D. 1,1,3). Marriage, according to Ulpian, a jurist of the third century A.D., is the institution so
called by jurists (nos) that has its rule in the ius naturale considered common to all animals. A
reflection on the criteria for assessing whether a law can be judged 'good or bad' is necessary (Cicero,
de legibus, 1.42 ff.). The task of jurists is to warn against the violation of principles (by the legislative
power, the judiciary, national or European bodies), also relying on the ius naturale against the
ideology of what has been called the 'new rights' without limits.

Keywords: lus naturale ; Natura ; matrimonium, Legal principles Roman Law

IUS NATURALE E MATRIMONIO: CONIUNCTIO MARIS ET FEMINAE,
PROCREATIO, EDUCATIO

Nel primo titolo del primo libro dei Digesta di Giustiniano (sotto la rubrica de iustitia et iure) dopo
la definizione di ius naturale leggiamo la nota definizione di Ulpiano del matrimonio, come istituto
di diritto naturale: (D. 1,1,1,3). Il matrimonio, secondo quanto afferma Ulpiano, giurista del 111 secolo
d. C., ¢ I’istituto cosi chiamato dai giuristi (nos) che ha la sua regola nello ius naturale considerato
comune a tutti gli animali. E necessaria una riflessione sui criteri per valutare se una legge possa
essere giudicata ‘buona o cattiva’ (Cicerone, de legibus, 1,42 e sgg.). Il compito dei giuristi ¢ quello
di mettere in guardia dalla violazione dei principi (da parte del potere legislativo, del potere
giudiziario, di organi nazionali o europei), basandosi anche sullo ius naturale contro 1’ideologia di
quelli che sono stati definiti i ““nuovi diritti’ senza limiti”.

Parole chiave: lus naturale ; Natura ; matrimonio ; Principi giuridici ; Diritto romano
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Assoc. prof. Esin Kranli Bajram
University of Skopje Ss. Cyril and Methodius, Republic of North Macedonia

e.kranlibajram@pf.ukim.edu.mk

THE ROMANS AND THEIR ENVIRONMENT: THE CARE OF THE AIR, WATER AND
THE FORESTS IN THE SOURCES OF ROMAN LAW

The protection of the environment is undoubtedly a topic that occupies humanity on a daily basis in
modern world. In the search for effective practical solutions, the law cannot be bypassed either, which
with its imperative has a significant role in ensuring the "guaranteed right to a healthy environment".
Taking into account the available sources, we could not make such a conclusion when it comes to
Ancient Rome, especially in cases where the law regulated situations related to the protection of the
environment. In that sense, Roman private law performed this role only when the private interests of
citizens were threatened, that is, when the individuals had a dispute about the permitted limits of their
right of use. Hence, we can conclude that servitutes, sanctioned in the Roman legal system, are
actually the instrument through which environmental protection was ensured. In the sources of
Roman law, several attempts to prevent the uncontrolled cutting of forests can be recognized. Starting
with the Lex XII Tabularum, up to Hadrian who placed under his imperial protection four types of
trees. Finally, although environmental protection was not the focus of the Romans, nor of their law,
they had excellent water and waste management techniques, which were unfortunately not applied in
the Middle Ages.

Keywords: Servitutes, pestilentia, caelum salubre, cura silvarum.
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Prof. Maria Vittoria Bramante
Associato

Pegaso Telematic University, Naples, Italy
mariavittoria.bramante@unipegaso.it

ROMAN PRECEDENTS OF THE PROTECTION OF ENVIRONMENTAL HEALTH

The environment is our common home states Pope Francis in the Encyclical ‘Laudato sii’. The issue
of protecting creation is more acute than ever and national and international legislators do not fail to
indicate, in the face of rampant pollution, actions to promote sustainable development, ESG and
CAM, respecting nature. The Romans did not have a single discipline on the subject of environmental
health, although the reason for allowing others to live in a non-unhealthy environment and not to
tolerate compromises to their rights in the decisions of jurists is recognisable. Among the testimonies
preserved in ancient legal sources is, for example, the regulation on emissions and fumes, introduced
to safeguard neighborly relations and to protect property and not damage economic activities.

Keywords: Roman law, Environment, Health, Natural and anthropic landscape, Protection of
property, Vicinitas, Economic activities

PRECEDENTI ROMANI DELLA TUTELA DELLA SALUBRITA AMBIENTALE

L’ambiente ¢ la nostra casa comune afferma Papa Francesco nell’Enciclica Laudato sii. Il tema della
tutela del creato ¢ quanto mai avvertito e 1 legislatori nazionale ed internazionale non mancano di
indicare, di fronte all’inquinamento dilagante, azioni per favorire uno sviluppo sostenibile,
rispettando la natura. I Romani non conobbero una disciplina unitaria in tema di salubrita ambientale,
sebbene sia riconoscibile il motivo di consentire ad altri di vivere in un ambiente non malsano e di
non sopportare compromissioni ai propri diritti nelle decisioni dei giuristi. Tra le testimonianze
conservate nelle fonti giuridiche antiche ¢, ad esempio, la disciplina in tema di immissioni e fumi,
introdotta per salvaguardare i rapporti di vicinato e a tutela della proprieta e non ledere le attivita
economiche.

Keywords: Diritto romano, Ambiente, Salubrita, Paesaggio naturale e antropico, Tutela della
proprieta, Vicinato, Attivita economiche
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Prof. Petrut - George Bran, PhD, research fellow
Petre Andrei University of lasi, Romania

office@upa.ro

THE PHRASE CONTRA NATURAM IN THE DEFINITION OF SLAVERY ACCORDING
TO FLORENTINUS

The definition of slavery is given in a fragment of The Institutions by Florentinus presented in D.
1.5.4.1, which follows his definition of freedom. The very proximity of these definitions is conducive
to the observation that certain phrases in them are related to Roman natural law, considered in the
literature to be of legal character, in contrast to ius gentium as positive law.

Keywords: servitus, ius gentium, dominium, contra naturam, ius naturale.

L’ESPRESSIONE CONTRA NATURAM NELLA DEFINIZIONE
DELLA SCHIAVITU DI FIORENTINO

La definizione della schiavitu ¢ presente in un frammento delle Istituzioni di Fiorentino tramandato
in D. 1.5.4.1, collocato dopo la definizione della liberta dello stesso giurista romano classico. Proprio
questa vicinanza delle rispettive definizioni induce a osservare che alcune espressioni di esse sono
collegate al diritto naturale romano, ritenuto in dottrina come giuridico, in contrasto con il diritto
positivo delle genti.

Parole chiave: servitus, ius gentium, dominium, contra naturam, ius naturale.
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Assoc. prof. Giovanni Brandi Cordasco Salmena
Libera Universita di Pistoia “San Gregorio Magno”, Italy
g.brandicordasco@libero.it

SI QUADRUPES PAUPERIEM FECISSE: NATURALNESS AND UNNATURALNESS OF
ANIMAL BEHAVIOR FOR THE PURPOSE OF THE USEFUL EXPERIMENT OF THE
ACTIO DE PAUPERIE

In the comprehensive discussion addressed in D. 9.1.1, Ulpian specifies that in order for the damage
caused by the animal to be compensable, the pauperies must be «contra naturam data». This
annotation is not insignificant, to the point that the jurist in D. 9.1.1.4 feels the need to invoke
authoritative of Servius. In the same perspective, the initial glimpse of D. 9.1.1.7. The expression
‘contra naturam’ continues to be the crux desperationis for the interpreter: the jurist speaks of
abnormal (or unnatural) behavior without specifying whether the reference point should be the typical
behavior of the animal, or whether the usual behavior of specimens of the same species should be
taken as the reference. Therefore, the perplexities must be resolved in favour of the interpretation that
the behavior useful for evaluating the aggressiveness of the offending animal is that typical of
specimens of its own species. While some attribute the phrase contra naturam to the compilers, most
scholars retain its authenticity, albeit placing it, as it seems correct, within a specific chronological
range, coinciding with the age of the Severans.

Keywords: damage, animal, noxa, pauperies, actio, contra naturam.

SI QUADRUPES PAUPERIEM FECISSE:
NATURALITA ED INNATURALITA DEL COMPORTAMENTO ANIMALE
Al FINI DELL’UTILE ESPERIMENTO DELL’ACTIO DE PAUPERIE

Nel complesso discorso affrontato in D. 9.1.1, Ulpiano precisa che affinché il danno cagionato
dall’animale sia risarcibile, la pauperies deve essere «contra naturam datay. L’annotazione non ¢ di
poco momento, al punto che il giurista in D. 9.1.1.4 sente il bisogno di invocare il sostegno autorevole
di Servius. Nella stessa prospettiva si colloca lo scorcio iniziale di D. 9.1.1.7. L’espressione ‘contra
naturam’ continua ad essere la crux desperationis dell’interprete: il giurista parla di un
comportamento anomalo (o innaturale) senza specificare se il termine di paragone debba essere quello
tipico dell’animale, oppure se si debba prendere come riferimento quello solito degli esemplari della
stessa specie. Le perplessita devono risolversi in favore dell’interpretazione per cui il comportamento
utile per valutare 1’aggressivita dell’animale danneggiatore sia quello tipico degli esemplari della
propria specie. Se alcuni attribuiscono la locuzione contra naturam ai compilatori, la maggior parte
degli studiosi ne conserva I’autenticita, seppure collocandola, come mi sembrerebbe esatto, in un
determinato lasso cronologico, coincidente con 1’eta dei Severi.

Parole chiave: danno, animale, noxa, pauperies, actio, contra naturam.
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Prof. Vlado Buckovski
University of Skopje Ss. Cyril and Methodius, Republic of North Macedonia

vlado.buckovski@gmail.com

AN OVERVIEW OF THE ROMAN LEGAL RULES FOR THE PROTECTION OF THE
NATURE

The concern for the protection of the environment is in the focus of the interest of humanity in the
modern world. The attempts to preserve nature almost always results a legal framework in order of
achieving the desired goal.S imilar to contemporary practice, the Romans had moral as well as legal
rules that referred to their obligation to protect the natural environment as well as the architecture.
Each pater familias was obliged to conscientiously cultivate the agricultural area. Air and water
pollution were also sanctioned. In the sources of Roman law, there are also examples of mandatory
rules which provided care for buildings in which people lived and the surrounding area, as well as the
ban on demolishing and destroying constructed buildings. This paper is a summary overview of the
legal rules related to the protection of the nature and the environment in ancient Rome.

Keywords: natura, environment protection, Roman law, agriculture, air pollution, water pollution,
waste, road repairs, demolition, protection of monuments.
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Prof. Mariateresa Carbone
Associato

University of Magna Gracia, Catanzaro, Italy
mtcarbone@unicz

IUS E NATURA IN TAB.8.9: THE PERSECUTION OF NOCTURNAL AND ABUSIVE
GRAZING

After highlighting the extent to which the ius protects natural elements in Tab.8.9, we will focus on
the penalties provided for in the hypothesis that the criminal conduct was committed by an impubes
and their possible different interpretations.

Keywords: impubes, noxia, verberatio, duplum, criminal liability, malice, fault.

IUS E NATURA IN TAB.8.9:
LA PERSECUZIONE DEL PASCOLO NOTTURNO E ABUSIVO

Dopo aver evidenziato quanto il ius tuteli in Tab.8.9 elementi naturali, ci si concentrera sulle sanzioni
previste nell’ipotesi in cui il comportamento criminoso fosse posto in essere da un impubere e sulle

loro diverse possibili interpretazioni.

Parole chiave: impubes, noxia, verberatio, duplum, pena, responsabilita penale, dolo, colpa.
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Prof. Valerius M. Ciuca
Alexandru loan Cuza University of lasi, Romania

valerius.m.ciuca@gmail.com

Prof. Aurora Ciuca
“Stefan cel Mare” University, Suceava, Romania

REVISITING A TEXT OF LEGAL PHILOSOPHY AROUND “JUS NATURAE ET
GENTIUM” ... ADDENDUM, CORRIGENDUM ET INCREMENTUM...

Through the technique of revitalising an already published article (Cahiers de Lab.RII, Oct. 2007),
and by the ancient method of doing so, namely, through addition, correction, and augmentation the
authors propose here to focus on the oft-expressed idea, namely, that international law has its roots
in Roman law, not only through jus gentium but also through jus naturalis. Roman antiquity was
known jus naturae and jus gentium periods but also political control and military domination times.
The most important strong politico-military domination that lasted almost two centuries has been
generally named Pax Romana. This dialectic tension and alternate gave birth to creating (through the
positive law and not necessarily natural) a complex and innovative system of “international” juridical
rules. Practically, jus gentium found its origins in jus praetorium and legal counsellors’ jurisprudence
until the end of Republica Romana and during the bigger part of Principatum Romanum. It was an
attempt to separate jus civile (exclusively applicable to Roman citizens) from jus gentium as a
normative system available to each person regardless the citizenship). We will see the jus gentium as
the foundation of International Law creation during the Middle Ages.

Keywords: jus gentium, jus naturalis, jus praetorium, Respublica Romana, Principatum Romanum,
jus civile.

REVISITANT UN TEXTE DE PHILOSOPHIE JURIDIQUE AUTOUR DE
“JUS NATURAE ET GENTIUM”
... ADDENDUM, CORRIGENDUM ET INCREMENTUM...

Par la technique de la revitalisation d’un article déja publie (Cahiers de Lab.RII, Oct. 2007), et par
I’antique maniere de la faire, c’est a dire, par additione, correctione et augmentatione, les auteurs
propose ici de nous concentrer sur 1’idée mente fois exprimée, celle — la que le droit international a
ses racines en droit romain, pas seulement par jus gentium, mais, aussi, par jus naturalis. L’ Antiquité
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romaine a connu alternativement des périodes d’influence du jus naturae et gentium et des périodes
de politique de contrdle et de domination militaire. La période de forte domination politique et
militaire, d’une durée de presque deux siecles, a été, génériquement, dénommée Pax Romana. De
cette alternance, de cette tension dialectique, est née 1’idée de 1’articulation, sur la voie du droit positif
(et non pas seulement naturel), d’un systéme complexe et novateur de normes juridiques
“internationales” (avant la lettre). Pratiquement, le jus gentium trouve son origine a la fois dans le jus
praetorium et dans I’importante jurisprudentia des jurisconsultes, pendant la fin de la Republica
Romana et tout au long de la plus grande partie du Principatum Romanum. On a cherché, toutefois,
a séparer le jus civile (applicable exclusivement aux citoyens Romains) du jus gentium (comme
ensemble de normes valables pour tous les peuples). Ce jus gentium se trouvera dans les fondements
de la création du droit international tout au long du Moyen Age.

Mots-clé : jus gentium, jus naturalis, jus praetorium, Respublica Romana, Principatum Romanum,
jus civile.
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THE INFLUENCE OF THE PRINCIPLES OF NATURAL LAW IN THE DEVELOPMENT
OF THE FORMULARY PROCEDURE

The paper aims to explore the influence of the principles of natural law on the development of the
Roman formulary procedure. Through a detailed analysis of ancient legal sources, it highlights how
concepts of natural justice and equity shaped the transition from the legis actiones and the supremacy
of strictum ius to flexibility and formulae. This contribution underscores the centrality of natural law
in providing a more flexible and fair legal foundation, contributing to the transformation and
sophistication of the Roman legal system. It also discusses the implications of these principles for the
modern understanding of Roman law and their contemporary relevance.

Keywords: Tus naturae, strictum ius, legis actiones, Lex Aebutia, aequitas, iudicia formularia.

L’INFLUENZA DEI PRINCIPI DI ITUS NATURALE
NELLO SVILUPPO DELLA PROCEDURA FORMULARE

Questa ricerca si propone a esplorare 1’influenza dei principi di diritto naturale nello sviluppo della
procedura formulare romana. Attraverso un’analisi dettagliata delle fonti giuridiche antiche, mette in
evidenza come 1 concetti di giustizia naturale ed equita abbiano plasmato la transizione dalle legis
actiones ¢ dalla supremazia dello strictum ius alla flessibilita e alle formulac. Questo contributo
sottolinea la centralita del diritto naturale nel fornire una base giuridica piu flessibile e giusta, e
contribuendo alla trasformazione e alla sofisticazione del sistema giuridico romano. Discute inoltre
le implicazioni di questi principi per la comprensione moderna del diritto romano e la loro rilevanza
contemporanea.

Parole chiave: lus naturae, strictum ius, legis actiones, Lex Aebutia, aequitas, iudicia formularia.
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RELATION BETWEEN NATURAL LAW AND ROMAN LAW IN THE WORK OF
JOVAN STERIJA POPOVIC

Representatives of the Natural Law School appeared in Serbia in the first half of the 19th century.
One of them was Jovan Sterija Popovi¢ who taught Natural Law at the Lyceum from 1841-1842. The
content of those lectures is known from the manuscript of the author himself, which was printed for
the first time in 1995. Sterija is significant not only because he founded the study of Natural Law in
Serbia, but also because thanks to him study of Roman Law was introduced in Serbia in 1843. The
subject of the paper is Sterija’s interpretation of the connection between Natural law and Roman law.

Keywords: Jovan Sterija Popovié, Prirodno pravo, Rimsko pravo.

IL RAPPORTO TRA IL DIRITTO NATURALE E IL DIRITTO ROMANO
NELL’OPERA DI JOVAN STERIJA POPOVIC

[ primi rappresentanti degli studi di diritto naturale fecero la loro comparsa in Serbia nella prima meta
del XIX secolo. Tra loro vi era Jovan Sterija Popovi¢, professore di diritto al Liceo, dove tra il 1841
e il 1842 insegno diritto naturale. Il contenuto delle sue lezioni € noto grazie al manoscritto dell’autore
stesso, stampato per la prima volta soltanto nel 1995. Sterija ¢ importante non solo perché fondo lo
studio del diritto naturale, ma anche perché grazie a lui lo studio del diritto romano fu introdotto in
Serbia nel 1843. L’oggetto di questa relazione ¢ I’interpretazione di Sterija del rapporto tra diritto
naturale e diritto romano.

Parole chiave: Jovan Sterija Popovi¢, Diritto naturale, Diritto romano.
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NATURE IN THE LEGAL THOUGHT AND LAW OF ANCIENT GREECE AS A MODEL
OF SUSTAINABLE DEVELOPMENT OF THE MODERN LEGAL ORDER

The power and influence of nature on human lives and social relations occupied the philosophical
thought of ancient Greece as a necessity and determinant of the socio-legal order. Nature was not
only personified in Greek deities, but also a tangible factor in the development of the polis. Aware
that they depended on nature and had to care about environment, the Greeks cultivated respect for
both, but also saw the possibilities of using nature and environment for the betterment of the polis.
Modern society does not seem to have taken that over from the ancient Greek phenomenon.
Therefore, the care for sustainable development has imposed itself in recent times, as a necessity.

Keywords: Greece, polis, Athens, nature, environment.
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NATURA. NATURALISTIC PERSPECTIVES AND DOGMATIC CONSTRUCTIONS OF
ROMAN JURISTS (1ST-3RD CENTURY)

There are many studies on the relationship between the notion of nature and that of environment. In
the long-term perspective adopted by the historian and the legal historian, it is not idle to ask whether
this vision is a recent conquest or is also visible in the past. And the historian of law wonders whether
the ancient legal systems have been aware of the interconnectedness between human work and nature,
and of how the transformations of nature caused by man affect the environment and the living
conditions of people. A partial but significant answer can be given by examining how Roman jurists
handled the word natura. The privileged field of research is the Digest.

Keywords: Natura, Roman legal Science, natural law, slavery, natural obligation, naturalis ratio;
res communes omnium.

NATURA.
PROSPETTIVE NATURALISTICHE E COSTRUZIONI DOGMATICHE
DEI GIURISTI ROMANI (I-111 SEC.)

Gli studi sul rapporto tra la nozione di natura e quella di ambiente sono molti. Nella prospettiva di
lungo periodo adottata dallo storico e dal giusantichista, non € ozioso chiedersi se questa visione sia
una conquista recente o sia visibile anche nel passato. E lo storico del diritto si chiede se gli
ordinamenti antichi abbiano avuto consapevolezza dell’interconnessione tra il lavoro umano e la
natura, e di come le trasformazioni della natura provocate dall’uomo vadano ad incidere sull’ambiente
e sulle stesse condizioni di vita delle persone. Una parziale ma significativa risposta puo essere data
esaminando come 1 giuristi romani abbiano maneggiato la parola natura. 11 campo di ricerca
privilegiato ¢ il Digesto.

Parole chiave: Natura, giurisprudenza romana, ius naturale, schiavitu, obbligazioni naturali,
naturalis ratio, res communes omnium.
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IMMISSIONS IN ROMAN LAW AND THEIR CURRENT REGULATION UNDER
SPANISH LAW

Part of the areas of protection related to natural resources in Roman law had to do with the concept
of immissions. From the point of view of private law, immissions were placed in the field of
limitations to the right of ownership. However, the sources show that on some occasions immissions
were regulated by public law and, on other occasions, the protection of neighbourly relations had an
indirect impact on the environment. The aim of this paper is to explain these protection mechanisms
and their similarities with the current legal system in Spain.

Keywords: immission, natural resources, public law, environment, legal system.
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FOUNDERS OF THE SCHOOL OF NATURAL LAW IN ANCIENT GREECE

Hippias and Antiphon were one of the most prominent people of their time, they considered it their
duty to preserve the basic values of the polis as a community through reasoned criticism of existing
legal solutions. Such a role of prominent people, on the one hand, shows not only their understanding
of moral obligations, but also the general attitude that only through criticism of current laws, the
political community preserves the framework in which it can progress. The absence of reasoned
criticism, on the other hand, indicates the opposite, i. e. to the absence of plurality of opinions, which
is an undoubted proof of the political crisis into which any democratic society can fall. As this political
attitude has been promoted since the very beginnings of institutional democracy, the analysis of
Hippias and Antiphon’s criticism of the laws of the time is useful for reminding the foundations on
which a democratic society rests. The depiction of the period in which democratic Athens was going
through a crisis can today be a welcome guide, but also a warning of mistakes that a democratic
society should avoid.

Keywords: truth, law - nomos, natural law - physis, justice — dikaios.
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THE CONCEPT OF THE “SAME INCIDENT” IN CASUS COMMORIENTIS

In the Roman legal tradition, but also in modern civil law systems, the term commorientes (lat.
commorientes) refers to persons who died in the same accident or other danger, standing in a legal
position relevant to inheritance law. In connection with the resolution of such situations in the theory
of private law, various legal presumptions have been developed since the period of classical Roman
law. All these presumptions can be systematized within two basic concepts - the first based on the
presumption of survival of subjects and the second based on the presumption of the simultaneous
death of subjects. In establishing a link between Roman roots and European private law, special
attention is given to the possibility of applying presumptions in cases where there is a certain spatial
or temporal distance between the deaths of persons or if a different cause has led to fatal
consequences. Ultimately, the paper clearly points to the importance of Roman rules, which can
sometimes be fundamental in understanding the institutes of contemporary private law.

Keywords: Commorientes, Roman law, Inheritance law, European private law, Civil Code, Civil
Code German, Austrian Civil Code.

IL CONCETTO DELLO "STESSO INCIDENTE" NEL CASUS COMMORIENTIS

Nella tradizione giuridica romana, ma anche negli ordinamenti moderni civilistici, il termine
commorienti (lat. commorientes) si riferisce a persone morte nello stesso incidente o altro pericolo,
che si trovano in una posizione giuridica rilevante per il diritto successorio. Per risolvere le situazioni
del genere, nella teoria del diritto private sono state sviluppate diverse presunzioni legali sulla base
dei concetti risalenti dal diritto romano antico. Tutte queste presunzioni possono essere sistemate
sotto due concetti fondamentali: il primo basato sulla presunzione di sopravvivenza dei soggetti e il
secondo basato sulla presunzione della loro morte simultanea. Applicando il metodo comparativo,
possiamo concludere che nello sviluppo del diritto privato europeo, sia stata presente la ricezione di
entrambi concetti. Nel corso del tempo il concetto di simultaneita avrebbe soppresso quasi
completamente il concetto di sopravvivenza. Questo articolo analizza le cause di questo sviluppo.
Nello stabilire un legame tra le radici romane e il diritto privato europeo contemporaneo, I'attenzione
particolare viene dedicata alla possibilita di applicazione delle presunzioni nei casi in cui le persone
non sono morte allo stesso posto o nello stesso momento o quando sono morti per cause diverse. Alla
fine, l'articolo sottolinea lI'importanza delle norme romane, che talvolta possono essere fondamentali
per comprendere gli istituti del diritto privato contemporaneo.

Parole chiave: Commorientes; Diritto romano; Diritto successorio; Diritto privato europeo; Codice
civile; Codice civile tedesco; Codice civile austriaco.
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THE WATER SUPPLY OF NIS IN THE AGE OF EMPEROR CONSTANTINE

Food and water have been the fundamental conditions of life since the beginning of human
civilization. That is why the first settlements and villages were formed on the banks of rivers and
lakes. In ancient times the Romans used natural water sources. At the time of the founding of the city
of Rome, the closest source of water was the Tiber River. The Cloaca maxima began to be built at
the time of the Etruscan kings in the 6th century BC. The expansion of the Roman state in the period
of the republic created the conditions for the construction of aqueducts, which made the Roman state
far superior to other ancient peoples. During the Principate period, each city both small and large had
its own water supply system and during the Empire water supply systems were also built in the
provinces of Athens, Corinth, Salona, Ephesus, Smyrna, Alexandria, Syracuse, Upper Moesia and
other. Some gravity aqueducts have also been found in the area around Naissus, today’s city of Nis.
Although due to the flat and favorable terrain they do not represent large architectural feats like those
in Western Europe or Africa, they certainly had enormous importance for the supply and use of
healthy, drinkable water.

Keywords: water supply of Ni$, Constantine.

L’APPROVIGIONAMENTO IDRICO DI NIS
NELL'ETA DELL’IMPERATORE COSTANTINO

Il cibo e I’acqua sono state le condizioni fondamentali della vita sin dall’inizio della civilta umana.
L’acqua, come fattore fondamentale di sopravvivenza, ¢ sempre stata una condizione prioritaria della
vita. Ecco perché i primi insediamenti e villaggi si sono formati sulle rive di fiumi e laghi.
Nell’antichita i romani utilizzavano fonti d’acqua naturali. Al tempo della fondazione della citta di
Roma, la sorgente d’acqua piu vicina era il fiume Tevere. La Cloaca maxima inizio ad essere costruita
al tempo dei re etruschi nel VI secolo avanti Cristo. L’espansione dello stato romano nel periodo della
repubblica creo le condizioni per la costruzione di acquedotti, cosa che rese lo stato romano di gran
lunga superiore agli altri popoli antichi. Durante il periodo del Principato, ogni citta sia piccola che
grande aveva il proprio sistema di approvvigionamento idrico e durante I’Impero furono costruiti
sistemi di approvvigionamento idrico anche nelle province di Atene, Corinto, Salona, Efeso, Smirne,
Alessandria, Siracusa, Alta Mesia e altri. Alcuni acquedotti a gravita sono stati trovati anche nell’area
intorno a Naissus, I’odierna citta di Nis. Sebbene a causa del terreno pianeggiante e favorevole non
rappresentino delle grandi imprese architettoniche come quelle in Europa occidentale o in Africa,
hanno sicuramente avuto un’enorme importanza per I’approvvigionamento e 1’uso di acqua sana e
potabile.

Parole chiave: approvvigionamento idrico di Ni§, Costantino.
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ETHICS BETWEEN NATURE AND LAW

Correspondence between ethics and law. Correlation between ethics and 'natura’.

Keywords: ethics, law, nature

ETICATRANATURAEDIRITTO
Corrispondenza tra etica e diritto. Correlazione tra etica e ‘natura’.

Parole chiave: etica, diritto, natura
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ON THE LEGAL NATURE OF HYPOTHECA IN ANCIENT ROME AND GREECE

This paper deals with the legal nature of the hypotheca in Roman law. The Latinized term hypotheca
has a Greek origin and was used in Roman legal sources to indicate the so-called pignus conventum,
which is a very interesting and debated legal institute in the Roman law doctrine. With this work the
author made an attempt to follow up the appearance and the evolution of the mortgage in the Roman
legal experience and to do a comparison with the legal regime of vmobnkn in Ancient Greece as the
hypotheca in Rome was in fact strongly influenced by the ius gentium and through it by the ratio of
the ius naturale.

Keywords: mortgage; hypotheca; pignus conventum; Roman law; Ancient Greek law; Ancient
Greece; res; real security for debt.

SULLA NATURA GIURIDICA DELLA HYPOTHECA NELL’ANTICA ROMA E GRECIA

La presente relazione concerne la natura giuridica della hypotheca nel diritto romano. Il termine
latinizzato hypotheca ha una origine greca ed ¢ stato usato nelle fonti giuridiche romane per
I’indicazione del cosi detto pignus conventum, il quale rappresenta un istituto molto dibattuto nella
dottrina romanistica. L’autore fa il tentativo di proseguire 1’emersione e 1’evoluzione del pegno
convenzionale nell’esperienza giuridica romana facendo una comparazione con il regime legale
dell’vmobrikn nella Grecia antica poiché la hypotheca in Roma risulta molto influenzata dallo ius
gentium e tramite esso dalla ratio dello ius naturale.

Parole chiave: ipoteca; hypotheca; pignus conventum; diritto romano; diritto greco; Grecia antica;
res; garanzia reale.
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THE IRRIGATION REGULATION IN LATE ROMAN AND VISIGOTHIC LAW

I intend to make an exegesis of the texts collected in Hispano-Visigothic sources relating to water
and more specifically to irrigation, in order to know whether or not there was continuity in this regard
between Hispano-Roman law and Visigothic law.

Keywords: Roman law; Visigothic law; water law; irrigation.
LA REGLEMENTATION DE L'IRRIGATION
DANS LE DROIT ROMAIN TARDIF ET DROIT VISIGOTHIQUE
Nous envisageons de réaliser une exégese des textes recueillis dans les sources hispano-visigothiques
relatifs a I’eau et plus spécifiquement a I’irrigation, afin de savoir s’il y avait ou non une continuité a

cet égard entre le droit hispano-romain et le droit visigothique.

Keywords: Droit romain, droit visigothique, droit des eaux, irrigation.
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FROM CONCEPT OF LIABILITY FOR IMMISSIO IN ROMAN LAW TO LIABILITY
FOR EMISSIONS IN CONTEMPORARY LAW

This paper explores the evolution of legal liability from the Roman concept of immissio to modern
environmental law’s concept of liability for emissions. Immissio in Roman law addressed the
interference of harmful substances such as water, smoke and odors from one neighboring property
onto another, with legal remedies designed to prevent and rectify such nuisances, establishing early
principles of liability for environmental harm. This historical framework laid the groundwork for
contemporary legal doctrines that address the broader and more complex issue of emissions. The
analysis reveals that while the fundamental objectives of preventing harm and balancing interests
remain consistent, modern legal systems have expanded these concepts to address the complexities
of contemporary environmental challenges. By examining historical and current legal doctrines, the
paper highlights the enduring influence of Roman legal principles on modern environmental law.

Keywords: Immisio, emissions, liability, neighbours’ rights, Roman law, modern law.
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OBLIGATIONS AND ‘NATURA’

The concept of ‘nature’ influences also the highly abstract field of obligations, leading to one of the
most refined constructions elaborated by Roman jurisprudence, natural obligations. The intervention
takes its starting point from Ulpian's passage according to which slaves have no personality as far as
ius civile is concerned, whereas iure naturali they are equal to all other men (D. 50.17.32).

Keywords: Natural obligations, slaves, ius civile, ius naturale.

OBBLIGAZIONI E NATURA

I concetto di ‘natura’ influenza anche il campo, altamente astratto, delle obbligazioni, portando a una
delle piu raffinate costruzioni elaborate dalla giurisprudenza romana, le obbligazioni naturali.
L’intervento prende le mosse dal passo di Ulpiano secondo il quale gli schiavi non hanno alcuna
personalita per quanto riguarda il ius civile, mentre iure naturali sono uguali a tutti gli altri uomini
(D. 50.17.32).

Parole chiave: obbligazioni naturali, schiavi, ius civile, ius naturale.
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THE JULIAN ASCALONITE LEXICON OF NATURE. LAW AND PRAXIS IN LATE
ANTIQUE PALESTINE

The work by the architect Julian Ascalonite 'amo t@v 100 Ackoiwvitov TovAavod 10D ApYITEKTOVOC
gk TV vouwv fitot é0dv év TMolaotivy', of an uncertain date (5th-6th century AD), represents a
valuable testimony for the quantity of rules and indications provided regarding the construction of
buildings and urban settlement regulations. The approach chosen by the author sees these rules
divided into the four natural elements: fire, air, water and earth. The intention of this contribution is
to consider some fragments of the work related to the regulation of waters and to compare them with
the lexicon and regulations of the imperial chancellery (in particular from the Justinian period).

Keywords: Julian Ascalonite, Palestine, water, Late Antiquity, architecture, aqueduct, Justinian.

GIULIANO ASCALONITA.
DIRITTO E PRASSI NELLA PALESTINA TARDOANTICA

L’opera dell’architetto Giuliano Ascalonita dal titolo ‘and t@v t0d Acokaiwvitov Toviwavod tod
apyITEKTOVOG €K TOV VoLV fitot €0V tdv év TTakowotivy’, di datazione incerta (V-VI sec. d.C.),
rappresenta una preziosa testimonianza per la quantita di regole e indicazioni fornite circa la
costruzione di edifici e il regolamento urbanistico dei centri abitati. L’ impostazione scelta dall'autore
vede tali regole suddivise nei quattro elementi naturali: fuoco, aria, acqua e terra. L’intento di questo
contributo ¢ di prendere in considerazione alcuni frammenti dell’opera relativi al regime delle acque
e porli a confronto con il lessico e la normazione della cancelleria imperiale (in particolare di eta
giustinianea).

Parole chiave: Giuliano di Ascalona, Palestina, acqua, Tardoantico, architettura, acquedotti,
Giustiniano.
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HORSE POLLUTION OR HUMAN POLLUTION? AN INTERPRETATIVE PROBLEM IN
CTH.7,1,13

The constitution of Theodosius I of 391 reported in CTh. 7,1,13 (summarized, also in C. 12,35,12 and
in the Synopsis Basilicorum, X,4,18) has already been studied by scholars who have mainly
questioned its ratio, stating or denying that the imperial will was aimed at protecting the purity of
river waters. In this contribution a long-standing exegetical problem, already highlighted by
Gotofredo and of no marginal importance for the correct understanding of this text, is addressed.

Keywords: Theodosian Code, water, pollution, animals, army.

‘INQUINAMENTO’ CAUSATO DA CAVALLI O DA UOMINI?
UNA QUESTIONE INTERPRETATIVAIN CTH. 7,1,13

La costituzione di Teodosio | del 391 riportata in CTh. 7,1,13 (nonché, riassunta, in C. 12,35,12 ¢
nella Synopsis Basilicorum, X.4,18) ¢ gia stata oggetto di attenzione da parte degli studiosi, che si
sono principalmente interrogati sulla sua ratio, affermando o negando che la volonta imperiale fosse
diretta a proteggere la purezza dell’acqua fluviale. In questo contributo c¢i proponiamo invece di
affrontare un annoso problema esegetico, gia messo in luce da Gotofredo, di non marginale
importanza per la comprensione del testo.

Parole chiave: Codice Teodosiano, acqua, inquinamento, animali, esercito.
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THE PRINCIPLE OF EQUITY: FROM ROMAN LAW TO CONTEMPORARY PRIVATE
INTERNATIONAL LAW

The article explores key Roman legal texts and the writings of prominent jurists, illustrating how
equity (aequitas) functioned as a corrective tool within the Roman legal framework. The focus then
shifts to the mechanisms which are employed in modern European private international law
instruments which regulate international jurisdiction and applicable law for contractual and non-
contractual relationships to achieve appropriate balance between the conflicting interests. The study
employs a multidisciplinary methodology, combining historical legal analysis, comparative law, and
case study examination. The study highlights equity's flexibility and adaptability, arguing that it
remains a vital principle from historical to modern legal frameworks and comprehensively
demonstrates equity's significant impact on legal systems from Roman times to the present day.

Keywords: natural law, roman law, equity, aequitas, European private international law, comparative
law.

36



Ninth International Conference of the Balkan Association of Roman Law and Roman Legal
Tradition “Societas pro Iure Romano”

Prof. Ivan Miloti¢
University of Zagreb, , Croatia

dunja.pastovic@pravo.hr

SPRINGS AND SERVITUS AQUAE HAUSTUS IN ARID KARSTIC REGIONS OF ROMAN
DALMATIA

Together with use and authorization to use water, access to springs and drawing water from them
were some of the primary concerns for the populations in Roman times who lived in arid regions.
These specific rights on springs were described by the Roman jurists also as servitude for aquae
haustus, which was thoroughly elaborated by the scholars who studied Roman law. In this paper the
author will provide a context-based analysis of servitude aquae haustus in Roman Dalmatia that was
established on rare springs in the area. Following the epigraphic evidence, the author will examine its
establishment, authorisation to use water from it and its operation in practice.

Keywords: Roman law, springs, water sources, Dalmatia, epigraphic evidence, servitus aquae
haustus.
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THE DOCTRINAL POSITIONING OF THE ISSUE OF INTERPELLATIO IN TERMS OF
MORA DEBITORIS

One of the most controversial topics in the literature on this subject is the question whether warning
the debtor to fulfill the prestation — interpellatio — is a condition of mora debitoris. Analysis of the
sources implies that it is not. In fact, the search for a solution to this question has been made in the
wrong place. Even when interpellatio is a condition for the occurrence of debtor’s default, it is not its
immediate condition, but merely a way to confirm that the debtor was aware of his obligation. This
awareness is a condition of his responsibility and only his responsibility is one of the five immediate
conditions for the occurrence of mora debitoris.

Keywords: interpellatio, warning, awareness, guilt, responsibility, condition, mora debitoris,
debtor’s default.
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BETWEEN MARE CLAUSUM AND MARE NOSTRUM: ROMAN VIEWS ON LITUS
MARIS IN THE CONTEXT OF NATURALISTIC PERCEPTIONS ON SOVEREIGNTY OF
SEA

Justinian’s Institutes viewed the coast in the same as the sea and provided its definition, which
affected its legal regime as the edge of the sea. The sea and the authority over it were elaborated in
the 17th and 18th centuries because Grotius and other scholars drew on the ideas of Roman jurists
regarding the scope of state authority over the sea. The opposing demands for de facto control over
the coast and the sea, versus other claims to authority such as discovery, directed the debate of Mare
clausum versus Mare liberum towards questioning the very sources of law in terms of coherence of
natural law with international law.

Keywords: Roman law, coast, freedom of the sea, sovereignty, natural law, international law.
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ACTIONES ADIECTICIAE QUALITATIS AND AEQUITAS

Aequitas as a universal principle of Roman Law played an important role in shaping the actiones
adiecticiae qualitatis. Master’s liability for contracts concluded through others was based on the
principle of unjustified enrichment. His liability varied from a limited liability, based on the interest
provided from concluded contract to unlimited liability based on praepositio and iussum. Praetor’s
and later lustinian’s, as well, main interest was to protect interest of the third party towards the master
and (in)solvent contractor. Therefore, master’s rights are neglected in terms of legal regulation. In
this paper, the author will try to discuss how the principle of aequitas influenced individual actions
from corpus of actiones adiecticiae qualitatis.

Keywords: aequitas, actiones adiecticiae qualitatis, unjustified enrichment, Roman law.
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SACRED GROUNDS: THE LEGAL STATUS OF CEMETERIES FROM ANCIENT ROME
TO MODERN CROATIA

This article explores the status of cemeteries as areas of special reverence under Roman law. In the
first part, as a premise for the protection of cemeteries and temples, the issue of sacrilege is considered
as delict. Blasphemy is also considered as delict. The central part of the article deals with the status
of cemeteries in different periods of Roman empire. In the final part of the article, the Roman
regulations are compared with the current legal regulations in the Republic of Croatia.

Keywords: Roman empire, cemetries, temples, legal statuts, blasphemy, sacrilege.
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COMPARISON BETWEEN THE APPROACH OF ISO 14001 AND CERTAIN ROMAN
LAW PRINCIPLES

The research focuses on the comparative analysis between roman law sources and the contemporary
ISO 14001 as internationally recognized standard for environmental management systems (EMS).
Historical and contemporary principles of regulation of environmental protection management are
elaborated. Furthermore, a review of certain environmental law primary and secondary legislation
examples in Southeastern Europe are provided. The Macedonian legislation provisions are presented
and evaluated in a detailed manner. Several conclusions are given with respect to the character of the
implementation of the above principles and the appropriate measures.

Keywords: ISO 14001, environmental management, Roman law.
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MARE, ET PER HOC LITORA MARIS

The communication presents some aspects of the Roman legal concept of the sea and the coast as res
omnia communes and in relation to natural law, as well as the public and private aspects of their use.
On a diachronic level, some regulations of modern maritime law are revealed, which have their
prototypes in Roman jurisprudence.

Keywords: Mare, litus maris, ius naturale, res communes omnium, Roman jurisprudence, Mare
Liberum, Hugo Grotius, UNCLOS, contemporary maritime law.

MARE, ET PER HOC LITORA MARIS

L

a

relazione presenta alcuni aspetti del concetto giuridico romano del mare e del litorale maritimo come
res omnia communes € in relazione con diritto naturale, nonché gli aspetti pubblici e privati del loro
uso. In un piano diacronico si rilevano alcuni regolamenti del diritto marittimo moderno, che hanno
Phuiol pahtiaiel MEmegliitispnadesdusaaanale, res communes omnium, giurisprudenza romana, Mare
Liberum, Hugo Grotius, UNCLQOS, diritto marittimo contemporaneo.
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PUBLICUS IURIS GENTIUM: PROFONDITA ED ESTENSIONE DI UNA COSTRUZIONE
GIURIDICA

Numerose testimonianze giuridiche romane mettono in relazione lo ius gentium con alcune realta
pubbliche e con i suoi usi attraverso la formula publica/ publicae/ publicus iuris gentium dove il noto
ius gentium appare come suo fondamento originario. 1l significato che questa costruzione potrebbe
avere nasconde fenomeni rilevanti come la natura umana, le sue realta piu intime e necessarie, o
alcuni principi comuni del Diritto. Tutte vanno manifestate per comprendere appieno una costruzione
giuridica che I'esperienza romana ha sviluppato tenendo presente una serie di elementi uniformi
osservati presso altri popoli.

Parole chiave: natura, ius gentium, res publicae, nazioni, uso comune, fiume, mare, coste.
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TERM(S) ¢...NATURA...” IN ROMAN LEGAL PERCEPTION

Since the term(s) including ‘...natura...” within challenges of Roman legal reasoning might be traced
in various segments of contents, the Presentation/Article covers selected examples involving the
treatment and attitudes towards ius naturale, the conceptual determination of the 'natural’ prefix in
the context of private law considering the law of persons, property acquisition, the aspect of
obligations related to ethical/moral responsibility or duty not enforceable by law, and the circle of
procedural remedies in addition to ‘actio’ protection.

Keywords: ius naturale, natura, Roman law.
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HYGIENE AND PUBLIC HEALTH AS A CONCRETION OF UTILITAS PUBLICA IN THE
URBAN ENVIRONMENTS IN ROME

The main motivation, thus expressed in the sources, for granting a special protection to the
environment — particularly in the urban sphere — is to be found in the idea of salubritas, understood
as the conjunction of public hygiene and health, so necessary for the adequate human development
of the inhabitants of a city. We can therefore affirm that salubritas publica is established as a
particular concretisation of utillitas publica, which is why it must be protected and defended against
any disturbance that would worsen or suppress it, affecting, as we know, natural resources and
influencing urban planning.

Keywords: Roman law, urban law, environment, natural resources, public health, public hygiene,
salubritas.
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ROMAN ARMY AND IUS NATURALE

This paper addresses some cases in which ius naturale influences the Roman army and its rules.
Among these cases are the acquisition of war booty (res hostium, an important source of income for
milites, officers, generals and the State itself), the granting of praeda to veterans or the defense and
extension of Roman territory. The ager publicus of the Roman people, a special category of booty,
was augmented during the conquest of Italy and the provinciae by the Roman army.

Keywords: legio, Roman army, war, peace, ius naturale, occupatio, res hostium, praeda, ager
publicus.
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ROMAN LEGAL TRADITION AND NATURALIS POSSESSIO

The article examines the Roman Legal Tradition which can be found in the regulation of possession
in Italy and Bulgaria. The focus is on the terminology used by the legislator and on the essence of

possessio and detentio in historical and modern perspective concerning the legislation of the two
countries.

Keywords: possessio, detentio, naturalis possessio, Roman Legal Tradition, Roman Law, Codice
civile, Bulgarian law.
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QUASI-DELICT DUE TO THROWN OR SPILLED THINGS AS A MEANS OF
ENVIRONMENTAL PROTECTION

Quasi-delicts, the sources of obligations created in the post-classical period, are of great importance.
The quasi-delict due to thrown or spilled things and actio de effusis vel deiectis were significant for
the protection of the environment. Since there was no sewage system in Rome at the beginning, and
no other measures to allow the drainage of liquids, the practice of throwing objects and liquids from
windows was common. For these reasons, actio de effusis vel deiectis was created, which allowed
the injured party to receive compensation for damages, and on the other hand, hygienic conditions in
cities, as well as environmental protection in general, were improved.

Keywords: quasi-delicts, actio de effusis vel deiectis, edictum de effusis et deiectis, environment.
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HOMOSEXUALITY IN ROMAN LAW: CONTRA NATURAM?

Although the analysis of legal and non-legal sources shows that homosexuality — as a gift from the
defeated Greeks — was not an issue of particular importance for the Romans, in this paper | will
analyze the changes regarding the legal regulation of homosexual activities which, in accordance with
socio-political and philosophical-religious changes, appeared during Roman legal history — from
relative tolerance to strict criminalization. In this context, | will try to answer the question whether or
to what extent and at which historical moment homosexuality was considered a behaviour contra
naturam, and accordingly put forth the change of protected legal property — from violation of honour
and masculinity to violation of God and nature. Thus, | will first consider the republican civil law
restrictions that affected passive homosexual men (eum qui corpore suo muliebria passus est) on the
basis of censorial, and especially praetorian, infamy. Then, starting with the monetary punishment of
passive homosexuality provided by the mysterious lex Scantinia, | will put forth Augustus' criminal
law regulation stuprum, which in the legal elaboration (especially Paul's) resulted in different and
tougher punishments — capital punishment for the rape of a free man, and monetary punishment for
voluntary passive homosexuality. Finally, in the third part of the paper, I will show how the post-
classical imperial legislation, under the influence of the Christian understanding of homosexuality as
sinful and unnatural, prescribed even the death penalty for stuprum masculorum, emphasizing that
Justinian with Novels 77 and 141 as the primary goal in suppressing that worst act contra naturam,
set correction and only as a secondary goal severe punishment in order to achieve general prevention.

Keywords: Homosexuality, Roman law, contra naturam, public delict, stuprum, lex Scantinia.
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NATURA ET IUS OF WOMEN

All civilizations prior to the present ones in the Western world have established normative guidelines
separating by sex and maintaining an idea of patriarchy as a model of family society characterized by
male predominance.In this sense, Rome was no different, so the most relevant legal aspects will be
analyzed in which the considered nature (natura) of women determined the legal regulations (ius)
both in legal capacity and in property and business law, the inheritance, family, criminal law... etc.
and how over the centuries such regulations changed, while maintaining a Roman model of femininity
based on the legal and social conception of Roman Law.

Keywords: sex, woman, guardianship, materfamilias, pudicitia, officia mulieris.

NATURA ET IUS DELLE DONNE

Tutte le civilta precedenti a quelle attuali del mondo occidentale hanno stabilito linee guida normative
che separano per sesso e mantengono un’idea di patriarcato come modello di societa familiare
caratterizzata dalla predominanza maschile. In questo senso Roma non era diversa, per cui verranno
analizzati gli aspetti giuridici piu rilevanti in cui la natura considerata (natura) delle donne
determinava le norme giuridiche (ius) sia nella capacita giuridica che nel diritto patrimoniale e
commerciale, il diritto successorio, di famiglia, penale ecc. e come nel corso dei secoli tali norme
siano cambiate, pur mantenendo un modello di femminilita romana basato sulla concezione giuridica
e sociale del diritto romano.

Parole chiave: sesso, donna, tutela, materfamilias, pudicitia, officia mulieris.
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IUS NATURALE HOMINUM CAUSA CONSTITUTUM

The Romans create, thanks mainly to ius gentium, a universal Law system, natural not in an
eschatological sense, but because it is founded on human nature, common to all men. Pillars of it are
humanitas, fides bona, aequitas, voluntas, libertas, substantive equality; favor debitoris; etc. It was
to the credit of natural law thus understood that the modest body of laws of a small peasant community
on the ltalic peninsula became the universal law of a world civilization. Cleared the field of idola
temporis and loci, what persists is the requirement that law should correspond to human nature,
equity, and justice.

Keywords: Roman Law; ius naturale; ius hominum causa constitutum; ars boni et aequi; equality;
justice.

IUS NATURALE HOMINUM CAUSA CONSTITUTUM

I Romani creano, grazie soprattutto al ius gentium, un diritto universale, naturale non in senso
escatologico, ma perché fondato sulla natura umana, comune a tutti gli uomini. Colonne portanti ne
sono I’humanitas, la fides bona, I’aequitas, la voluntas, la libertas, 1’eguaglianza sostanziale; il favor
debitoris; ecc. Fu merito del diritto naturale cosi inteso se il modesto corpo di leggi di una piccola
comunita contadina della penisola italica divenne la legge universale di una civilta mondiale.
Sgombrato il campo dagli idola temporis e loci, quello che perdura ¢ I’esigenza che il diritto abbia a
corrispondere alla natura umana, all’equita, alla giustizia.

Parole chiave: Diritto romano; ius naturale; ius hominum causa constitutum; ars boni et aequi;
uguaglianza, giustizia

52



Ninth International Conference of the Balkan Association of Roman Law and Roman Legal
Tradition “Societas pro Iure Romano”

Prof. Gianni Santucci
Ordinario

“Alma Mater Studiorum” Bologna University, Bologna, Italy
gianni.santucci2@unibo.it

“L’INSTITUTION JURIDIQUE DE LA NATURE”: THE NATURAL LAW IN ROME
ACCORDING TO YAN THOMAS

The Author investigates two essays about the Natural law in Rome of Yan Thomas, important French
scholar (1943-2008): Note sur l'institutionnalité de la nature a Rome and Imago naturae. L 'institution
juridique de la nature. Yan Thomas deals the topic with original arguments which have never
considered in the whole before.

Keywords: Yan Thomas, Natural Law, Classical Roman Law.
“L’INSTITUTION JURIDIQUE DE LA NATURE”:
IL DIRITTO NATURALE A ROMA SECONDO YAN THOMAS
L’autore indaga due saggi in tema di diritto naturale di Yan Thomas (1943-2008), importante studioso
francese. Note sur l'institutionnalité de la nature a Rome and Imago naturae. L institution juridique

de la nature. Yan Thomas ha trattato il tema con argomenti originali mai considerati in precedenza.

Parole chiave: Yan Thomas, diritto naturale, diritto romano classico.
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VIS FLUMINIS, INTERDICTA AND CAUTIO

Sources report a series of attestations regarding the loss of movable property following river floods
and the remedies available for recovering them from others’ land. These include responses and
excerpts attributable to jurists from the late Republic and early Principate periods, which allow for a
focus on the possible concurrence of various remedies (interdicts, cautio damni, actio ad exhibendum)
and the peculiar perspective of each jurist.

Keywords: vis fluminis, cautio damni, actio ad exhibendum, Trebatius, Neratius.
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NATURAL LAW, ROMAN LAW AND THE CODIFICATION

The very idea of natural law has been created in the times of antiquity. It was firstly initiated through
the works of Greek philosophers, and, later on, it has been adopted, and it is possible to say realized,
by the Romans. After the period of Humanism and Renaissance the idea of natural law comes to life
again and finds its place in the works of many scholars. Followers of those ideas find in the Roman
private law a full affirmation of their own theories, with turning back to the stands that the Roman
Private Law is a ratio scripta. Codification of civil law, that appeared later on, are “descendants” of
Roman Law and ideas of Hugo Grotius and his followers.

Keywords: Natural Law, Roman Law, Codification, ratio scripta.
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NATURALITER IN THE LANGUAGE OF ROMAN JURISTS

The enunciation of the ius naturale is well known of the Severan jurists Severans, who in their works
offer us the synthesis of the jurisprudence Roman jurisprudence of the Principate, reproposed by the
Institutiones lustiniani. In their language, as well as in that of the jurists of the 1st and 2nd centuries
A.D., one finds, with sufficient frequency, recourse to the adverbial form naturaliter. The use of the
adverb is also found in the Vaticana Fragmenta and in constitutions of Diocletian and of Justinian.
The frequency of use of the term raises the the question of the meaning attributed to it. Specifically,
the question arises as to whether it was intended as a reference with the concept of ‘nature’ or, more
specifically, a reference (direct or indirect) to the reference (direct or indirect) to the ius naturale,
linking the meaning of this to the meaning of this to the evidence of nature, i.e. to experience and
rationality. All this sometimes with some acute irony: as when it is recalled that a note of imbecillitas
is proper to human nature (C. 1.17.2.13: ... sed primum quidem imbecillitati humanae, quae
naturaliter inest, hoc inscribat, quia omnium habere memoriam et penitus in nullo peccare divinitatis
magis quam mortalitatis est:quod et a maioribus dictum est).

Keywords: natura, naturaliter, ius naturale, possessio, obligatio naturalis, imbecillitas, legal
experience

NATURALITER NEL LINGUAGGIO DEI GIURISTI ROMANI

Dei giuristi severiani, che nelle loro opere ci offrono la sintesi della giurisprudenza romana del
Principato, ¢ nota la enunciazione del ius naturale, riproposta dalle Institutiones lustiniani. Nel loro
linguaggio, cosi come in quello dei giuristi del I e Il sec. d. C., si trova, con sufficiente frequenza, il
ricorso alla forma avverbiale naturaliter). L’uso dell’avverbio si riscontra anche nei Vaticana
Fragmenta ed in costituzioni di Diocleziano e di Giustiniano. La frequenza del ricorso al termine
solleva I’interrogativo del significato ad esso attribuito. Nello specifico ci si chiede se attraverso di
esso si intese operare un richiamo-collegamento con il concetto di ‘natura’ o, piu specificatamente,
si intese operare un rinvio (diretto o indiretto) al ius naturale, collegando il significato di questo alle
evidenze della natura, cio¢ all’esperienza ed alla razionalita. 1l tutto talora con qualche acuta ironia:
come quando si ricorda che ¢ proprio della natura umana una nota di imbecillitas (C. 1.17.2.13: ...
sed primum quidem imbecillitati humanae, quae naturaliter inest, hoc inscribat, quia omnium
habere memoriam et penitus in nullo peccare divinitatis magis quam mortalitatis est: quod et a
maioribus dictum est).

Parole chiave: natura, naturaliter, ius naturale, possessio, obligatio naturalis, imbecillitas,
esperienza giuridica
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THE CONCEPT OF NATURE IN THE IMPERIAL CONSTITUTIONS OF THE CODEX
THEODOSIAN AND IN OTHER POSTCLASSICAL SOURCES

The purpose of this intervention is to examine the use of the term "natura” in imperial constitutions
and other sources of postclassical law in order to determine the meaning of the term used and whether
it differs from its use in classical sources. Reflections on the areas of use of the term in some legal
institutions are presented.

Keywords: natura, parentes naturales, Codex Theodosianus, natura rerum, filius naturalis.

IL CONCETTO DI “NATURA” NELLE COSTITUZIONI IMPERIALLI

DEL CODICE TEODOSIANO E IN ALTRE FONTI POSTCLASSICHE
Lo scopo di questo intervento lavoro ¢ quello di esaminare 1’uso del termine “natura” nelle
costituzioni imperiali e in altre fonti del diritto postclassico, al fine di determinare il significato del
termine utilizzato e se differisce dal suo uso nelle fonti di epoca classica. Vengono presentate

riflessioni sugli ambiti di utilizzo del termine in alcuni istituti giuridici.

Parole chiave: natura, parentes naturales, Codex Theodosianus, natura rerum, filius naturalis.
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IN SEARCH OF THE BACKGROUND OF ROMAN LAW IN POPE FRANCIS’
ENCYCLICAL LAUDATO SI’ (DE COMMUNI DOMO COLENDA)

The 2015 Papal Encyclical Laudato si’, dedicated to the serious environmental problems of our times,
reflects values of the Judeo-Christian tradition, but also principles and rules already expressed in
Roman law.

Keywords: ius naturale, res communes omnium, animal.

ALLA RICERCA DI SUBSTRATI ROMANISTICI NELL’ENCICLICA LAUDATO SI°
(DE COMMUNI DOMO COLENDA) DI PAPA FRANCESCO

L’Enciclica papale Laudato si’ del 2015, dedicata ai gravi problemi ambientali dei nostri tempi,
rispecchia valori della tradizione giudaico-cristiana, ma altresi principi e regole gia espressi dal diritto

romano.

Parole chiave: ius naturale, res communes omnium, animal.

58



Ninth International Conference of the Balkan Association of Roman Law and Roman Legal
Tradition “Societas pro Iure Romano”

Prof. Ivanka Vasilevska
Ss. Cyril and Methodius University, Skopje, Republic of North Macedonia
ina.vasilevska@gmail.com

Assist. Prof. Stefan Andonovski
University Institute for Intellectual Property, Skopje, Republic of North Macedonia
st.andonovski@gmail.com

PARALLELS BETWEEN ROMAN LAW SOURCES AND HISTORICAL
DEVELOPMENT OF ENVIROMENTAL PROTECTION IN THE MACEDONIAN
LEGISLATION

The different approach of the Macedonian legislation provisions (constitution, primary and
secondary legislation) through history is analyzed, from the aspect of sources of Roman law
principles. A special foucs is given on the provisions of the contemporary Law on the Environment,
including the harmonisation with the EU legislation.

Keywords: Roman law, environmental protection, Macedonian legislation.
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STOIC IDEOLOGY AND NATURAL LAW IN THE AFFIRMATION OF OPTIMISM IN
PRIVATE LAW

Stoicism was not only a philosophical school. It provided the Roman political elite with a generally
accepted ideal of behavior. It can also be considered the basis of Roman political ideology. As such,
it was supposed to ensure stable political continuity. Rome’s priority was not the welfare of the
common man, the common inhabitant of Italy. Cicero also says that it does not concern Jupiter if
one’s agricultural crops suffer as collateral damage of God's will. God's will is fundamentally just.
Cooperation and control of the political elites of the cities of Italy and later of the other cities of the
empire was important to Rome. The population is also controlled through the elites. It is always the
most efficient and cheapest way. Because of this, political pessimism had to set in among the
plebeians and their counterparts in other cities. With political pessimism comes the time of fictions,
legal fictions. Thus, according to the Lex Aebutia, it was allowed to use the fiction that the peregrine
is a Roman citizen if it is just (si modo iustum) that he obtains either active or passive role in the
litigation. Fiction is the important instrument of the use of actio Publiciana. This is where Stoicism
and the political ideology based on it come into play, and terms from morality are introduced into
law. Aequitas was a term used during numerous praetor’s interventions in the area of private life.
Aequitas, because according to the Stoics all men are born equal. Equality is equated with justice,
iustus. Naturalem aequitatem as a justification for the transfer of property by simple tradition. Bona
fides is a concept that experienced legal affirmation through the praetor. The most important contracts
of business life, sales and partnership are regulated by bonae fidei iudicia because they also involved
peregrines. Rome chose soft terms for soft power. After the Social War and during Sulla's
dictatorship, the importance of praetor and his creativity became key to the business affirmation and
more equal inclusion of free Italian residents (of different ethnic origins) in the private life of Rome.
In the time of pessimism of the Republic, praetor fulfilled the task of spreading business optimism.
That is why the language of law has acquired a more universal character.
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HEXAGON OF NATURAL LAW - PERICULUM EMPTORIS AS A NATURAL LAW
ELEMENT OF A SALE CONTRACT

In the six-pillar civilizational reach of natural law, known by Professor Slobodan Perovi¢ as the
Hexagon (vita, humanitas, iustitia, ius, libertas, proprietas), a special place is occupied by the right to
property - proprietas. His most marked institution, without a doubt, is the contract of sale, a symbol
of Roman gravitas in its originality, virtus in its ability to accept the influences of other legal systems
(primarily Greek), and fides in the effort to define the rights and obligations of the contracting parties
in such a way that none be unduly damaged. The contract of sale is one of the most important contracts
in Roman as well as in modern legal systems. First of all, it is the basic instrument of economic
transactions already in the first legally organized communities. Later, the principles developed in the
field of this contract become the basis for the construction of other legal transaction instruments. Then
the mechanisms of the legal system were perfected, influencing the change of various elements of the
contract of sale. This is why this institution is, almost regularly, at the center of the evolution of
private law systems and therefore has, from a research point of view, a prominent place compared to
other obligation contracts. Within the framework of Roman law, the importance of the contract is
emphasized by its place in the construction of the basic principles of contract law - consensualism,
bona fides, equivalence of parties’ performance and contractual liability. It had a very wide
application during the entire Roman history starting from the oldest times until the Justinian law. The
rich history made this contract elaborated and regulated to the smallest detail. The principle of
periculum emptoris, consequently, represents one of the most important elements of natural law,
which, containing in itself, not only almost all the principles of contract law, inheriting the role of
classical jurisprudents and Justinian’s legal genius, has found a notable place in modern law as well.
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LEGAL IDEALS IN THE PREAMBLES OF KVARNER STATUTES
FROM 13™ TO THE 17™ CENTURY

This paper deals with legal ideals in the preambles of Kvarner statutes from 13th to the 17th century.
Some regulations of the Vinodol Code are comparable to modern human rights. The Statute of Senj
emphasizes the care and assistance of rulers to their subjects and the Statute of Krk demands that the
honest preserve their rights, the Law of Veprinac an agreement for the betterment of the municipality
and the Law of Mos¢enice a harmonious life of serfs with the authorities and urbariums confirms the
contractual equality of serfs and feudals. The Statute of Cres-Osor points out that even a modest
animal is subject to natural law, the state must suum quique tribuere, and the connection of law with
God.
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