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ABSTRACGT

In the present study, we will analyze succinctly the content of the Regula Catoniana, included in
D.34.7.1, which in the matter of legacies, prevents the production of effects of a invalid legacy ab
initio, regardless of the moment in the one that the death of the testator, has taken place and even if
the invalidating cause has disappeared, considering that, if it’s invalid at the time of being granted, it
shall be null at all times, making special reference to one of the cases of application of the
aforementioned rule, as is the legacy rem legatarii. At the same time, we will reflect briefly on the
matter contained in the Spanish Civil Code, regarding the legacy of thing belonging to the legatee, to
determine the influence of Roman legal provisions in the configuration of this type of legacy at

present.
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PRELIMINARY CONSIDERATIONS

T-NULLITY AND NON VALIDATION 2.- EFFECTS OF LEGACY

A legacy its invalid ab initio, when it suffers from an Dies cedit, mortis tempore
essential element for its validity. D.50.17.29 "Quod initio if the testator dies at the time of write the testament, the
vitiosum est, non potest tractu temporis convalescere" legacy is valid.

3.-REGULA CATONIANA 4.- GASES OF NON-APPLICATION R.C

Celso 35 in D.34.7.1“..si testamenti facti tempore Novas leges
decessisset testator, inutile foret, id legatum, Inheritances
quandocunque decesserit, non valere ... "."If a testament Conditional legacies

Is null at the time of granting a will, it’s invalid regardless
of the time of death of the deceased.



Legacy rem legatarii at the time of granting a testament

Ulpiano 21, ad. Sab. in D. 30.41.1-2, expressly mentions the legacy of property of the legatee, as an

assumption of application of the catonian rule, considering it an example of a null legacy ab initio, which

hinders any possibility of validation, "et si quidem ab initio non constitit legatum, ex post facto non

convalescet, guemadmodum nec res mea legata mi

after the testator manifested
alienata, quia vires ab initio

the declaration of vo

same sense in . 2.2.10 “sec

ni", even in the event of alienation of the thing bequeathed

untas in a testament, “si post testamentum factumm fuerit

egatum non habuit”, a circumstance that emperator Justinian also warns in the

si rem legataraii quis ei legaverit, inutile est legatum, quia, quod propium est

Ipsius, amplius eius fieri non potest; et licet alienaverit eam, non debetur ne ipsa, nec aestimatio eius"



Although the nullity of legacy rem legatarii has been proven, it is posible if the legatee proceeds to
the alienation of the object while the testator is alive, as recognizes Celso 35 in D.34.7.1.2. The Roman
Law admitted the possibility of recognizing the validity of the legacies of rem legatarii, when the
testator, or in his case, the heir, enjoys some real right that notably affects the proprietary powers of the
owner, in which case, the manifestation of the will of the testator in favor of the legatee, on an asset
that already belongs to him, has a release effect, as long as the property is no longer encumbered by
a real right which is extinguished upon the death of the deceased.



Legacy of res acquired by the legatee after the testament

This possibility is expressly described in the Institutions, particularly in |. 2.20.6:

“Si res aliena legata fuerit, et eius vivo testatore legatarius dominus factus fuerit, si quidem ex causa emptionis, ex testamento
actione pretium consequi potest; si vero ex causa lucrativa, veluti ex donatione vel ex alia simili causa, agere non potest: nam
traditum est, duas lucrativas causas in eundem hominem et in eandem rem concurrere non posse. Hac ratione, si ex duobus
testamentis eadem res eidem debeatur, interest, utrum rem, an aestimationem ex testamento consecutus est: nam si rem, agere
non potest, quia habet eam ex causa lucrativa; si aestimationem, agere potest”.

The jurist establishes a distinction according to the things bequeathed that the legatee has previously acquired for lucrative
reasons or for onerous causes. In the first case, the lawyer provides that a person cannot obtain the same good twice byvirtue
of two lucrative causes "duas lucrative causes in eundem hominem et in eandem rem concurre non posse" so that, if the legatee
has acquired a property free of charge, during the life of the testator, and he bequeaths said property, the legacy is invalid and
is extinguished due to the impossibility of compliance by the debtor heir. On the contrary, if the legatee has acquired said asset
for consideration and is later favored with a legacy on the thing that already belongs to him, he has theright to demand from the
encumbered heir through the filing of the actio ex testamento, the price paid to acquire it, its estimation.



INFLUENCE OF THE REGULA CATONIANA ON CURRENT LEGISLATION. SPEGIAL REFERENGE TO
THE LEGACY REM LEGATARII IN THE SPANISH CIVIL CODE

- The Spanish Civil Code includes in section X, of Chapter | of title Ill regarding successions, the legal treatment of
orders and legacies.

- Following the Romanistic legal tradition, the Spanish legislator welcomes the logical limitations, taking into account
the reality of the moment in which the norms must be applied, the content of the Catonian rule, setting the moment to
determine the validity of the legacies at the time of the making of the will, by declaring the nullity of the legacy of rem
legatarii at the time of the drafting of the will, by virtue of the provisions of article 866 and 878, of the Civil Code,

- The ineffectiveness of the legacy is based on the impossibility of fulfilling, and, consequently, transmitting the legacy
asset or object, as it is integrated into the patrimony of the favored legatee, as stated in 1.2.20.10 of Justinian.

- The second paragraph of article 878 CC, the legislator following the legal scheme of the Roman era, once the nullity of
the legacy of property of the legatee has been noticed in the moment of the grant, recognizes the right of the legatee
who has acquired the legacy asset for consideration after the preparation of the will, to demand from the encumbered
person with the fulfillment of the legacy, the value of what he would have paid for the acquisition of the same or its fair

estimate.



- On the other hand, if the acquisition of the property has taken place in a lucrative-gratuitous way, operating a contest
of lucrative causes, the sources have “that nothing shall be able to ask with it”, in accordance with the provisions of
Justinian in 1.2.20.6 , where it expressly establishes that “... if it was (acquisition) for profit, such as donation or other similar
cause, he cannot exercise the action: because it is said that two lucrative causes cannot concur in the same person and on the
same thing”.

- If the testator bequeaths an asset to the legatee that did not belong to him at the time of the testament, but acquired after
it for lucrative reasons, it is invalid, exonerating the encumbered heir from compliance, who does not owe neither
delivery nor the value of the res.

- The article 866 declares the nullity of the legacy rem legatarii even when a real right falls on said property that limits
the powers of its owner, highlighting as an exception, to said general rule, the express statement of the testator, as
Roman legal tradition contained in D.30.86.



CONCLUTIONS

There is no doubt about the influence of the regula catoniana and the
treatment of the legacies of things belonging to the legatee contained
In the Roman sources, with respect to the norm that regulates this
matter in the Civil Code, since as we have been able to verify they are a
literal and faithful transcript of the analyzed Roman legal provisions.



