
1 
 

Asst. Prof. Valentina Cvetković-Đorđević 

Faculty of Law University of Belgrade 

 

Negotiorum Gestio and Unjust Enrichment 

 

Introduction 

 

 Negotiorum gestio represents one of the most controversial institutes of the Roman 

law. Roman jurists were not occupied with a determination of the legal nature of this institute. 

This legal nature could be indirectly determined from particular decisions contained in their 

answers. These solutions being essentially different, lead to different conclusions of the legal 

nature and the aim of the institute. Variety of Roman solutions is also reflected on the 

contemporary law because different legal systems prescribed substantially different conditions 

for negotiorum gestio. Divergent understandings of the aim and conditions of negotiorum 

gestio are also present in contemporary legal practice. One of the characteristics of 

negotiorum gestio is its close connection with unjust enrichment. Therefore different 

determination of negotiorum gestio as a consequence has a different understanding of the 

relationship between these institutes. In spite of the fact that they are formally demarcated, 

there are still certain cases which could be solved either by the application of the rules of 

negotiorum gestio or by unjust enrichment. 

 According to available sources of the classical Roman law actio negotiorum gestorum 

was granted in very different cases. Though the concept of negotiorum gestio could not be 

uniformly defined, a common characteristic of all these cases is managing a business in order 

to achieve a benefit in the broader sense. In the majority of cases a person (gestor) manages a 

business (factual or legal act) in the interest of another person (dominus negotii). Roman jurist 

used the term negotium alienum that has survived to this day in jurisprudence and legal 

practice as an essential element of negotiorum gestio. However this term was not deprived 

from critiques especially in the German literature which resulted in its omission in the 

formulation of the rules of negotiorum gestio in the German civil code (BGB). Namely, 
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instead of the phrase management of another’s business, the phrase management of business 

for another is used.  

 

Animus aliena negotia gerendi in the sources 

 

 From the begining of the Middle Ages jurists have tried to answer the question if an 

intention to act for another is an inevitable element of negotiorum gestio. The answer to the 

question had an indirect impact on the creation and development of an independent institute 

of unjust enrichment. The intention to act in the interest of another could be an important 

criterion for demarcation between benevolent intervention in another’s affairs and unjust 

enrichment. Besides, it speaks in favour of the benevolent intervention (in another’s affairs) as 

the institute which supports altruism and solidarity among people. 

 Doubts about the necessity of a subjective element in favour of an intervener are 

caused by statements found in Roman law sources. In an introduction of the praetor’s edict de 

negotiis gestis the intention of a gestor to act in the interest of another was not mentioned. 

 D.3.5.3. Ulpianus libro decimo ad edictum: 

 pr. Ait praetor: "Si quis negotia alterius, sive quis negotia, quae cuiusque cum is 

moritur fuerint, gesserit: iudicium eo nomine dabo." 

 Consequently Roman jurists had different thoughts. 

 From the majority of fragments it could be indirectly concluded that a gestor had to 

have an intention to act in the interest of another. Therefore gestors’s intention to act is 

supposed at the benefit of a dominus when he has paid the debt in the name of a dominus. If 

the payer extinguishes the debt of a dominus, Labeo grants the action negotiorum gestorum to 

a gestor unless there was some advantage to the debtor in the money not being paid.  

 D.3.5.42. Labeo libro sexto posteriorum a Iavoleno epitomatorum: 

 Cum pecuniam eius nomine solveres, qui tibi nihil mandaverat, negotiorum gestorum 

actio tibi competit, cum ea solutione debitor a creditore liberatus sit: nisi si quid debitoris 

interfuit eam pecuniam non solvi. 
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 Also from fragment D.10.3.14.1. it could be indirectly concluded that the intention of 

a gestor is the condition of the action negotiorum gestorum. According to Paulus, gestor does 

not have an action negotiorum gestorum when he has spent money on something as though it 

were his own, when in fact it is somebody else’s. Justifying his decision, Paulus says that a 

gestor managed business without the intention of obliging the other to himself. Therefore it 

can be concluded that animus aliena negotia gerendi presupposes animus obligandi. 

 The sources provide information that the intention as such is sufficient for negotiorum 

gestio regardless of motives behind the intention to manage a business for another.  

 D. 3.5.18.2.  Paulus libro secundo ad Neratium: 

 Si libero homini, qui bona fide mihi serviebat, mandem, ut aliquid agat, non fore cum 

eo mandati actionem Labeo ait, quia non libera voluntate exsequitur rem sibi mandatam, sed 

quasi ex necessitate servili: erit igitur negotiorum gestorum actio, quia et gerendi negotii mei 

habuerit affectionem et is fuit, quem obligare possem. 

 According to Paulus for the action negotiorum gestorum to be applied it is sufficient 

that a gestor had the intention to act for a dominus. The intention also exists when a gestor 

was in the erroneous belief that he was a slave of a dominus and therefore had a duty to act in 

his interest. 

 For some jurists the lack of a gestor’s intention to act in the interest of a dominus does 

not affect the existence of negotiorum gestio. In the fragment D.3.5.5.5. Ulpianus grants an 

action negotiorum gestorum to a gestor who did not have such intention. 

 D.3.5.5.5. Ulpianus libro decimo ad edictum: 

 Sed et si quis negotia mea gessit non mei contemplatione, sed sui lucri causa, Labeo 

scripsit suum eum potius quam meum negotium gessisse (qui enim depraedandi causa 

accedit, suo lucro, non meo commodo studet): sed nihilo minus, immo magis et is tenebitur 

negotiorum gestorum actione. Ipse tamen si circa res meas aliquid impenderit, non in id quod 

ei abest, quia improbe ad negotia mea accessit, sed in quod ego locupletior factus sum habet 

contra me actionem. 

 In this case a gestor managed another’s business in his own interest. Regardless of the 

fact that a gestor did not have an intention to act in the interest of a dominus, Ulpianus grants 
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him an action for reimbursement of the costs under the condition that the dominus acquired 

benefit. 

 In contemporary law the use of another’s thing for his own benefit is a typical case of 

unjust enrichment which is in some legal systems regulated by a separate article (for instance 

in Serbian law in Art. 219 of the Law of Contract and Torts). In German theory this kind of 

enrichment is sanctioned by the so called Eingriffskondiktion. 

 Africanus goes a step further by granting an action negotiorum gestorum when a 

gestor was not even conscious that he managed another’s business. 

 D.3.5.48. Africanus libro octavo quaestionum: 

 Si rem, quam servus venditus subripuisset a me venditore, emptor vendiderit eaque in 

rerum natura esse desierit, de pretio negotiorum gestorum actio mihi danda sit, ut dari 

deberet, si negotium, quod tuum esse existimares, cum esset meum, gessisses: sicut ex 

contrario in me tibi daretur, si, cum hereditatem quae ad me pertinet tuam putares, res tuas 

proprias legatas solvisses, quandoque de ea solutione liberarer. 

 A buyer of a slave has sold a thing which the slave had previously stolen from his 

previous owner (a vendor of a slave). After the sale, the thing has failed. Africanus thinks that 

the owner of the thing (the vendor of the slave) could sue the buyer of the slave with the 

action negotiorum gestorum directa requiring the price received for the thing. Though the 

buyer of the slave was bona fide because he believed that the thing was in his ownership and 

therefore managed his own business, he is responsible for negotiorum gestio. 

 This fragment was the basis of so called objective theory of negotiorum gestio created 

by Donellus. Since the time of Glossators, a thought has been deeply rooted that the action 

negotiorum gestorum inevitably requires an approval of the dominus. When a bona fide 

vendor sells a thing of another, the owner of the thing could raise the action negotiorum 

gestorum directa requiring the price of the thing only if he approves the sale. Donellus gave 

up the learning of Glossators because he grants the action negotiorum gestorum taking into 

account only the fact that a gestor managed a business of another, neglecting subjective 

elements as intention of a gestor and approval of a dominus. Starting from the Glossators’ 

quadripartite division of a business of another, Donellus merges two species of a business of 

another (negotium ipso gestu alienum and negotium ipsa re alienum) into one - negotium re 
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ipsa alienum – which modern theory uses to denominate an objective affair of another. 

Donellus explains in his Commentaries of the Civil Law the meaning of a negotium re ipsa 

alienum. 

 DONELLUS, Commentarii de jure civili (Fn.41),lib. XV cap. XVII§III, Sp. 156.: 

 Re ipsa negotium nostrum esse recte dixeris, cujus gesti commodum aut incommodum 

vere et re ipsa ad nos pertinet, ... Quod negotium ita re ipsa nostrum est, id aut nostrum est 

ipso gestu, id est jam ab initio cum geritur, ... aut nostrum fit postea eventu. 

 Objective affairs of another are identified if they cause a benefit or damage of the 

property of a dominus. Effects on the property could be determined either before or after the 

management of an affair. 

 In contemporary law alienation of a thing in the ownership of another represents one 

of the cases of unjust enrichment which is regulated in the German Civil Code in a separate 

Article (816, Par. 1 BGB), to which is applied Eingriffs condiction. 

 In theory, it is doubted that Africanus in the fragment D.3.5.48. originally granted the 

action negotiorum gestorum. The reason for the doubt could be found in another fragment of 

Africanus - D.19.1.30, in which the jurist in a similar case to that in D.3.5.48. grants a 

condiction. 

 D.19.1.30. Africanus libro octavo quaestionum: 

 pr. Servus, quem de me cum peculio emisti, priusquam tibi traderetur, furtum mihi 

fecit. Quamvis ea res quam subripuit interierit, nihilo minus retentionem eo nomine ex peculio 

me habiturum ait, id est ipso iure ob id factum minutum esse peculium, eo scilicet, quod 

debitor meus ex causa condictionis sit factus. Nam licet, si iam traditus furtum mihi fecisset, 

aut omnino condictionem eo nomine de peculio non haberem aut eatenus haberem, quatenus 

ex re furtiva auctum peculium fuisset, tamen in proposito et retentionem me habiturum et, si 

omne peculium penes te sit, vel quasi plus debito solverim posse me condicere. Secundum 

quae dicendum: si nummos, quos servus iste mihi subripuerat, tu ignorans furtivos esse quasi 

peculiares ademeris et consumpseris, condictio eo nomine mihi adversus te competet, quasi 

res mea ad te sine causa pervenerit. 

 In this fragment Africanus considers a situation in which a slave, sold together with 

his peculium, had stolen a thing from his vendor. The question is about which action could be 
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granted to a vendor of a slave against a buyer. Without detailed analysis of this fragment we 

will look at the last situation where the slave stole the money from the vendor. Taking into 

account that a vendor did not know that the money was not part of the peculium because it 

had been stolen, Africanus grants a condictio against the buyer on the basis that he received 

the thing of the vendor without any good reason. 

 Although the cases from D.3.5.48. and D.19.1.30. are at first sight similar, they are 

actually very different. In the first case a buyer has sold a stolen thing, while in the second 

case he has consumed it. The subject of an affair managed in the interest of another could be a 

sale of a thing of another but not a consumption of such a thing. 

 Similar to D.3.5.48. is the fragment D.12.1.23. in which Africanus recalls the decision 

of Julianus in case of selling a slave who is in the ownership of another. 

 D.12.1.23. Africanus libro secundo quaestionum: 

 Si eum servum, qui tibi legatus sit, quasi mihi legatum possederim et vendiderim, 

mortuo eo posse te mihi pretium condicere Iulianus ait, quasi ex re tua locupletior factus sim. 

 In D.12.1.23. a bona fide alienation is analysed of a slave in the ownership of another. 

A vendor of a slave was in the erroneous belief that the slave was bequeathed to him, when 

the slave was actually bequeathed to another. Julianus holds that if the slave dies, the real 

legatee could bring a condictio against the vendor for his price. The owner of the slave is the 

real legatee who, if the slave were still alive, could bring the action rei vindicatio against the 

buyer. However, possibility of application of a rei vindicatio extinguishes because the slave is 

dead. The real legatee could only bring a condictio pretii against the vendor requiring 

restitution of the received price from him. Taking into account that the slave can not be 

handed over, the subject of the restitution is his surrogate – the price received for him. 

Restitution of a surrogate of an individual thing (species) takes place when an individual thing 

does not exist anymore and has a function of unjust enrichment prevention. The principle of 

the surrogate is applied so that the responsibility of the defendant continues to exist as he can 

not return the thing he has received. Justifying his decision Julianus says that a condictio is 

granted on the ground of enrichment of the vendor from the property of the real legatee. 

 Though Julianus and Africanus in similar situations grant different actions, their 

decisions are based on the same idea that the owner of a thing which fortuitously ceased to 

exist should be given compensation in the form of the price received for the thing. Having in 
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mind that Africanus was a disciple of Julianus, it is possible that he had adopted his teacher’s 

reasoning concerning the need of the protection of the owner of a thing which ceased to exist. 

Regardless of the fact that the jurists grant two different actions, both of them have the same 

purpose – prevention from unjust enrichment. 

 Papinianus also grants an action negotiorum gestorum in a situation when a gestor was 

not conscious that he managed an affair of another.  

 D.5.3.50.1. Papinianus libro sexto quaestionum: 

 Si defuncto monumentum condicionis implendae gratia bonae fidei possessor fecerit, 

potest dici, quia voluntas defuncti vel in hoc servanda est, utique si probabilem modum 

faciendi monumenti sumptus, vel quantum testator iusserit, non excedat, eum, cui aufertur 

hereditas, impensas ratione doli exceptione aut retenturum aut actione negotiorum gestorum 

repetiturum, veluti hereditario negotio gesto: quamvis enim stricto iure nulla teneantur 

actione heredes ad monumentum faciendum, tamen principali vel pontificali auctoritate 

compelluntur ad obsequium supremae voluntatis. 

 In the fragment D.5.3.50.1. a bona fide possessor of inheritance, aiming to satisfy a 

condition implendae causa, has a monument set up to the deceased. According to Papinianus 

this person can bring an action negotiorum gestorum contraria against the heir. However, if 

the heir has already brought a hereditatis petitio against the gestor, he can by means of 

defense against fraud keep back his expenses. 

 Conditionis implendae causa is a suspensive disposition mortis causa. A testator 

disposes of at the benefit of a person who becomes either universal or singular successor if he 

fulfills a certain condition. The condition mostly involves giving a thing into ownership, but it 

could be also an execution of a prestation (facere). Regularly a condition satisfies an heir, but 

instead of him it could be any other person. Fulfillment of a condition as a consequence has 

establishment of a right. This right could be either absolute (such as: right to inheritance, right 

to freedom, right of a legatee per vindicationem etc.), or relative which for instance belongs to 

a legatee per damnationem.  

 Having a monument set up is in the interest of the heir because he aquires inheritance 

when this condition is fulfilled. This case is an example of management which not only 

usufully began but also usufully ended. 
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 Roman jurists grant an action negotiorum gestorum also in case of payment of debt not 

owed. 

 In the fragment D.3.5.48. Africanus grants an action negotiorum gestorum contraria to 

a person who was in the erroneous belief that he was appointed an heir and therefore 

discharged a legacy from his own property releasing the real heir from his obligation to a 

legatee. The obligation to discharge a legacy exists but, instead of the real heir, it is executed 

by another person who mistakenly believes he was obliged to do it. Although there is a 

possibility for the payer to bring a condictio indebiti against the legatee, Africanus opted for 

an action negotiorum gestorum contraria because he managed the affair of the heir. 

 

Review of the development of negotiorum gestio from Glossators to the modern civil 

codes 

 

 Different Roman law solutions caused many difficulties to Glossators who, relying on 

Justinians’s division of sources of obligations, were intended to determine quasi-contractual 

nature of each case in which an action negotiorum gestorum was granted. Glossators could do 

it only in an artificial way using wide strained interpretations.  

 With that aim glossators classified different kinds of affairs of another into four 

groups: cura et sollicitudine, re ipsa, ratihabitione, ipso gestu. At first sight it is clear that 

these groups essentially represent different affairs: one is the fulfillment of an existing duty 

(cura et sollicitudine), the second is use of a thing without any consent of its owner (re ipsa), 

the third is management of a business which was subsequently approved by a dominus 

(ratihabitione), the fourth is the fulfillment of a debt without a debtor`s order (ipso gestu). 

 Prominent representatives of the School of Elegant Jurisprudence became aware of all 

weaknesses of the Glossators’ quadripartite division of affairs of another and therefore they 

rejected it. On one hand they distanced from learning the quasi-contractual nature of 

negotiorum gestio, while on the other hand began to consider negotiorum gestio in connection 

to the principle of prevention of unjust enrichment. Though Martinus justified an action 

negotiorum gestorum in the light of unjust enrichment, noticeable contribution in that 

direction were made by the representatives of the School of Elegant Jurisprudence. 
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 In his learning Cujaz emphasized different conditions for the application of actions 

negotiorum gestio directa and contraria. The subjective element - animus aliena negotia 

gerendi is needed only for an action negotiorum gestorum contraria but not for directa. 

Therefore, dominus could bring an action negotiorum gestorum directa claiming a benefit 

acquired from transaction, also when a gestor did not have any intention to act in the interest 

of another. 

 Faber went a step further of bringing negotiorum gestio closer to unjust enrichment. In 

the lack of an intention of a gestor to manage an affair in the interest of another Faber grants 

actions negotiorum gestorum utiles appealing to the principle of unjust enrichment.  

 Donellus was the one who departed most from learning of Glossators. He developed 

the term of an objective affair of another (negotium re ipsa). Managing such an affair a 

negotiorum gestio is established regardless of intentions and consciousness of a gestor. An 

objective affair of another (objectively extraneous affair) exists if it causes effects in the 

property of a dominus. The intention and consciousness of a gestor are required only in case 

of neutral affairs (where an objective observer cannot identify whether they were managed for 

another), because they determine dominus of affairs. 

 Significant innovation in the development of negotiorum gestio is identified in the 

Natural law school learning. Among the School representatives, important role belongs to 

Christian Wolff. He insisted on the subjective element – animus aliena negotia gerendi, 

whereas all cases in which such animus did not exist are excluded from the sphere of 

negotiorum gestio application. He applied actio de in rem verso in these cases. Wolff 

supported the prevailing learning in ius commune which recognized negotiorum gestio as an 

implied contract. Therefore in cases in which there was no intention of gestor to act for 

another is applied actio de in rem verso instead of actio negotiorum gestorum. Support for the 

application of actio de in rem verso in such cases Wolff found in the learning of Christian 

Thomasius who claimed that actio negotiorum gestorum and actio de in rem verso had the 

same function, while their existence as independent actions could be assigned to subtlety 

expressed in different formulae. 

 The learning of Christian Wolff had practical effects in France. Though the French 

civil code prescribed negotiorum gestio, there was a doubt (Art. 1375) if a subjective or 

objective conception of negotiorum gestio was adopted. The majority of authors of the 19th 

century spoke in favour of the objective conception. Appealing to certain Roman law sources, 
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Pothier applied actio negotiorum gestorum also when a gestor did not know that he managed 

an affair of another. 

 French judicial practice also applied an action negotiorum gestorum in cases without 

any subjective element (animus aliena negotia gerendi). Authors who terminated the existing 

tendency were Aubry and Rau since they supported subjective conception of negotiorum 

gestio. According to them in cases in which a gestor acted in his own interest or was in the 

mistaken belief that he managed his own business is not applied actio negotiorum gestorum 

but actio de in rem verso which becomes general unjust enrichment action. After a while, 

French judicial practice in the famous case Boudier from 1892 adopted the learning of Aubry 

and Rau with a consequence of an introduction of general enrichment action under the name 

actio de in rem verso. 

 The solution of the French civil code according to which negotiorum gestio belongs to 

quasi-contracts is based on the learning of implied contract which prevailed in ius commune. 

Unlike the French civil code, Austrian civil code did not adopt the theory of implied contract. 

The consequence was that negotiorum gestio was regulated as the independent source of 

obligation. Due to the fact that ABGB generally forbids managing affairs of another without a 

consent of a dominus, it contains different rules for the necessary (Art.1036) and useful 

intervention (Art.1037). The position of a gestor is better in the necessary than in useful 

intervention because he has a right to reimbursement of expenses regardless of the result of 

the intervention. On the contrary, an intervener who has acted in order to acquire benefit for 

his principal has a right to reimbursement of expenses only if the intervention has really 

brought benefits to the principal. 

 Considering requirements for negotiorum gestio, there is parallelism between the 

learning of the Natural law school and Pandectistics as both insisted on the subjective element 

– the intention of a gestor to act for another. However, in cases when such intentions did not 

exist they had different actions and both originated in the Roman law. While representatives 

of the Natural law supported the application of an action de in rem verso, Pandectists were 

eager to apply condiction. Puchta, Vangerow, Dernburg all consider Africanus’ decision in 

D.3.5.48. an exception contrary to the system which assumes the intention of a gestor to act 

for another. 
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Conclusion 

 

Negotiorum gestio is a complex institute as it combines opposite tendencies: on one 

hand it promotes undertaking of business in order to gain benefits in the interest of another, 

while on the other hand sanctions the unjust gaining of benefits at the detriment of another. In 

modern legal systems an indispensable element of negotiorum gestio is an intervener’s 

intention to act in the interest of another. This subjective element is an important criterion of 

demarcation between the benevolent intervention of another’s affairs and unjust enrichment. 

Unlike contemporary law, in Roman law there was no legal basis for unjust enrichment as a 

general and independent institute. Therefore cases of unjust gaining of benefit were solved by 

the application of individual procedural resources such as condictio, actio negotiorum 

gestorum and actio de in rem verso. All three resources are based on the idea of prohibition of 

unjust enrichment, while they differ from each other according to conditions of application 

reflected in different causes of their legal creation. However Roman jurists did not strictly 

establish the conditions of application of these institutions as any requirement of absolute 

fulfillment of all conditions would be an obstacle to their freedom for a fair solution to be 

reached in a specific case. Therefore in some cases condictio is granted without the existence 

of datio or actio negotiorum gestorum in the lack of intention of a gestor to act in the interest 

of a dominus. As just solutions required prevention of unjust enrichment at the detriment of 

another, the reason of given decisions should be sought in the idea of unjust enrichment. 

Every attitude which aims at establishing absolute and precise conditions of application of 

actiones negotiorum gestorum in Roman law is a unhistorical approach to the historical 

phenomena. Roman jurists primarily tried to find just solutions whereas existing institutions 

served as a means to achieve that aim. Insisting on the subjective conception of negotiorum 

gestio which takes into account intention of a gestor to act in the interest of another or 

objective conception which neglects such an intention is contrary to both the Roman law 

resources and methods Roman jurists worked with. On the contrary, various cases of 

application of action negotiorum gestorum gave incentive to the development of the existing 

and creation of new institutes. 

 

 


