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  Contracts for the benefit of third parties in the Roman law 

 

 I. The present report examines the questions of contracting for the benefit 

of third parties in Roman law.  

II. First of all, we need to say that two legal maxims from Roman law 

were deeply connected with these questions: 

- alteri stipulari nemo potest, which includes the following sub-topics: 

o the validity of contracts with prestation to a third party 

 they were valid in the cases when there were a penalty 

clause and the presence of interest for the stipulant; 

o the lack of applicability of the direct representation  

- per extraneam personam nihil adquiri posse 

 III. In classical Roman law it was possible to stipulate that something to 

be ‘done’ for a third person. If the promisee had a monetary interest in this 

performance, he could bring an actio ex stipulatu against the promisor to claim 

damages in the event of non-performance to the amount of his interest.  

 IV. Post-classical compilators also respected the rule „alteri nemo 

stipulari potest“, but with limited significance – only in the cases of lack of 

monetary interest for the stipulant in the performance to the third party.  

For Justinianic law there was such an interest for the stipulant in the 

following cases: 

 - When the third party was stipulant’s creditor – in these cases the scope 

of the performance was to release the stipulant from his debt. 

- A second example is recorded in Ulp. D. 45.1.38.20 - A tutor, when 

giving up his part of die administration of the pupil’s tutilage could stipulate 

from his fellow tutor to guarantee the safety of the pupil's patrimony 

 - Apart from the stipulation, the mandate could be used for contracting 

that something be performed for a third party;  
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- There were also legal acts, where it could be stipulated in a clause or in 

an informal pact that—apart from the parties’ main obligations—something be 

done or given to a third party, such as in contracts of sale, deposit, in donation, 

the granting of a dowry. 

 The rule „per extraneam personam nihil adquiri posse“ also had its 

exceptions in Roman law: When someone, acting as a kind of representative, 

lent out money to another in the name of his principal, the recipient would be 

bound towards the principal, irrespective of whether the coins were owned by 

the principal or his representative. In this way, the principal acquired a right to 

claim reimbursement of the amount so lent (Ulp. D. 12.1.9.8) 

V. There are some casuistic texts, which give a basis for the conclusion that 

the third party could have claimed to have been promised a stipulation in his 

favor, despite the fact that it wasn’t a party to the contract: 

- when the parties had agreed to return the deposited items to a third party; 

- in case of donation, provided that the ownership will be transferred to a 

third party after a certain period of time; 

- in case of returning of a dowry to third parties; 

VI. Conclusion: 

In view of the above, we should make the conclusion that a figure close to 

the modern idea of contract for benefit of a third party was known to Roman 

law, even reduced to some exceptions to the general maxims „alteri stipulari 

nemo potest“ and „per extraneam personam nihil adquiri posse”. 


