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FROM FAS TO IUS AND THEIR ROLE  

IN TRADITIO IURIS ROMANI 

 

Abstract: Among the numerous law systems known in history, the only one 

capable to develop a well-defined legal terminology, distinct in relation to the average, 

ordinary language, was the Roman law one. Even though in the ancient comprehension 

of the Quirites the laws would take a religious garb from both the point of view of their 

linguistic expression and from the point of view of their meaning, it was for the first time 

in history that the Romans created a unity of notions, able to transpose in a juridical 

language society's major interests. It was a fact also due to the general evolution from 

the antique fas to the exhaustive ius. 
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 In the following presentation, our objective is to perform a short analysis of the 

way in which religious norms, which during the early Roman period overlapped with the 

judicial until confusion, came to differentiate from the latter over time. On this 

background, two systems of rules were formed: those referring to the relations between 

humans and divinity, and those which regulated the legal situations which arose between 

private persons or between private persons and the State, the latter deriving from the 

former. 

Some of these rules were created through conventions implicitly recognised by 

the council of elders1 of that certain community, while others were confirmed by the 

ancestral customs (mores maiorum). Philippe Aries and Georges Duby share an 

uncommon opinion on mores maiorum in the work Istoria vieţii private (A History of 

Private Life): “The perpetual summoning of the ancestral tradition… is just as deceptive 

and does not imply any authority of tradition. This tradition was invoked only in 

reference to public institutions… was mentioned only when it was about to be broken. 

                                                 
1 According to Dictionnaire de la culture juridique, coordonated by Denis Alland and Stephane Rials, p. 

880, these gatherings consist of sacerdos iuris from the citadel, on whose thought mechanisms the concept 

of ius was formed. 
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Some summoned ancestral tradition in order to stop rivals from innovating for their own 

use…’’2 

In ancient times, the relations humans have with deities are similar to their 

relations with strong individuals, such as kings or patrons, their first duty being to wave a 

greeting when they pass by their statues. People frequented the deities’ temples and went 

to greet them each morning, just as the client greeted its proprietor. Romans developed 

their relations with the gods along the lines of political and social relations3. 

Nevertheless, there was a different face of this relation, the so-called type of enslavement 

to the gods: the human who trembles each moment thinking of divinity as a fickle and 

cruel master. This fear of the gods (deisidaimonia) is what the Romans called 

superstition4. 

Regarding the second category of relations (between private persons or private 

persons and the State), we limit ourselves to specifying that the term “private’’ as 

opposed to “public’’ is one of the most frequently used adjectives in the Latin language, 

but does not clearly define private life. Its meaning is a negative one: it establishes what a 

person is entitled to do without violating their duties and dishonouring the behaviour of a 

person exercising a public position. Although most acts in the private or public life of the 

Romans reverberate in the world of the gods, it must not be assumed that the two spheres, 

human and divine, can be confused or, moreover, that an ideal overlap exists between law 

and religion. 

 Returning to the first relation category, the connection between humans and the 

gods, so the entire complex cult system through which the necessary offerings were 

brought to the deity, it can be said that it is represented by an encrypted speech, a 

formalist ritual. The form is what confirms or cancels the validity of a religious practice, 

a ritual needing to be pure as even the gods themselves can express their dissatisfaction 

with its performance. For example, in Plutarch’s work Parallel lives it is reminded that in 

ancient times, Romans performed the same sacrifice thirty times, because it seemed that a 

mistake was made during the proceedings. The Roman’s respect for the gods was so 

great, especially since the consequences of disorder in the religious practice could mean 

                                                 
2 Philippe Aries, Georges Duby, Istoria vieţii private, Vol. I, Ed. Meridiane, Bucureşti, 1994, p. 180. 
3 Idem, p. 214. 
4 Ibidem; see also footnote 8. 
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calamity or catastrophe for the mortals. Therefore, it can be noted that in ancient times, 

only the flaw in form could trigger the anger of the gods, especially since the only speech 

understood by divinity was that of the religious cult. 

 No doubt that the ancient Roman law was characterised by formalism and 

rigidity, acts and facts of a legal nature being translated as sacred acts of magic or actions 

through which a religious norm was being violated. Formalism constituted, for that 

matter, maybe the most important characteristic of ancient Roman civil law, which is 

explained by the force of religious beliefs during that period and by there not being any 

theory aside from these5. Until the banishment of the kings, we cannot talk about a legal 

phenomenon which is different from the religious one6. Alongside the banishment of 

royalty, king Tarquinius II and his family are exiled, the symbols of sovereign power are 

transferred to some magistrates, and religious duties are conferred upon a “king of sacred 

things” (rex sacrorum), controlled by pontifex maximus7. 

It seems that the accuracy needed in performing the religious ritual served as a 

model for legal formalism, also demanding, the latter being built on the image of religio8 

and being based on the same thinking mechanisms. 

In Rome, the cult of the gods was unanimously considered a natural attribute of 

humans, being nonetheless practiced by them only as members of the political 

community, as will be proven below. Furthermore, we find out from Cicero that, in 

Roman society, no one was permitted to have their own gods, neither to pray to new or 

foreign gods, as only officially recognised deities were accepted9. Through this statement, 

Cicero emphasizes the deistic and conservative character of the ancient Romans’ religion. 

Moreover, the same Roman philosopher attributes the creation and rise of the Empire to 

                                                 
5 Mircea Dan Bob, Curs de drept privat roman, ed. a II-a, revised and enlarged, Universul Juridic, 

Bucureşti, 2019, p. 18. 
6 510 B.C. is, according to tradition, the year during which the last king was banished from Rome, which 

subsequently became a Republic. 
7 Eugen Cizek, Istoria Romei, Ed. Paideia, Bucureşti, 2002, p. 42. Pontifex maximus, as an auxilliary king, 

was the second in command after the king on religious matters. 
8 In his work De natura deorum Cicero differentiates between true faith (religio) and excessive faith 

(superstitio). Religio meant all acts which granted the gods the appropriate honour, acts without any 

subjective implication. In contrast, supersitio is based on false faith, founded on false knowledge of the 

nature of divinity, of the relation with mortals and their manner of manifestation in the world. 
9 Cicero, De Legibus, II. 8, 19. 
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the power of the gods, due to the fact that deities govern all peoples and all nations10. 

Nonetheless, there are historians who support the flexible character of the Roman 

religious cult, in the sense that “no religious faith is imposed…the respect owed to the 

gods worshiped by the citadel is limited to one thing: respecting celebration days.’’11 

 On the other hand, Roman religion proved to be contractualist, because, in 

relation to the gods, the Romans applied the principle do ut des. For this reason, the 

historian Eugen Cizek states that “Romans proved to be a religious and nonreligious 

people at the same time. Any human act implied a sacred component… a contract 

between human and deity was privileged, which prescribed the autonomy of these two 

entities, each one acting by itself and approving the contact between them only within 

this contract. If the god did not grant the human what he requested, so if the god did not 

respect the contract, the human left him and addressed another deity.’’12 Hence, the help 

of the gods was based, ultimately, on the decisive action of the mortals. 

 Still, what did a god represent to the Romans? An interesting explanation can be 

found in Istoria vieţii private (A History of Private Life), where the authors argue that the 

gods live their lives as humans do, and their existence is not limited to a metaphysical 

role, being therefore one of the three races which inhabit the world: animals, humans and 

gods13. The romans laughed at the gods with the bodies of animals which the Egyptians 

worshipped, for example, because the Roman gods were immediately above humans, 

being rational (like human beings) and immortal (specific characteristic of divinity)14. 

Even if in most cases, using the term god meant one single deity15, individualised, 

Romans just as often evoked “the gods” together. Instead of the plural they used the 

singular, spoke of the divine in neutral or of the “god’’ in general (just as philosophy uses 

the term “human”, for example). As for the relation human-divinity or the relation of the 

                                                 
10 We mention here the fact that according to the Romans’ philosophical view, the world was a collection 

or a system of forces at equilibrium and at the same time co-dependent, in the sense that human actions 

were the ones who maintained or disturbed the peace between the humans and the gods. 
11 Philippe Aries, Georges Duby, op.cit., p. 166. 
12 Eugen Cizek, op.cit., p. 16. 
13 Philippe Aries, Georges Duby, op.cit.,p. 212. 
14 We consider this the reason for which gods and emperors could be deified, and in this context, the 

followers of stoicism and epicureanism proposed that a human become superhuman. 
15 Historical sources allow for the assessment of three large groups of gods in the Roman State: Di 

Indigestes – native gods, Di Nouensiles – new gods, imported from pilgrims and accepted by the State, Di 

Consentes – a group of 12 deities, 6 male and 6 female. 
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former to the deities, we find in Cicero’s work the shortest and most comprehensive 

definition of religion in the Roman world: religione, id est cultu deorum16. 

Among the most important aspects of the Roman religious phenomenon we can 

also distinguish the originality of the language in the sacred sphere, because the Romans 

were able to express the relations between humans and divinity under all their aspects. To 

this end, we name the terms sakros17, loca sacra18, sanctum19, religio20, fas, pietas21, 

fatum, ritus22 etc.   

 From the research of romanists, we discover that within the communities which 

existed before the creation of the Roman State, the normative autonomy implied by the 

primitive Italic term of fatum, a term mentioned above, was expressed by the rules of 

conduct which emerged during that historical period23. Even though certain voices argue 

that the etymology of the term fatum, as well as that of fas is uncertain, the German 

researcher Oskar Hey thinks that there is a connection between the two notions, both 

deriving from the Latin verb for, fari, which means to speak. Fas refers hence to an actio 

fandi, an act of speech in the present, while fatum is a form of participle. In other words, 

fas represents what is allowed, while fatum names what is necessary. This opinion leads 

to the notion that fas represents the will of the gods and is connected to the act of speech, 

in the sense that what the gods say outlines the parameters of human behaviour, therefore 

having a different meaning than the term ius (which we will expand on below), which 

only draws subordination lines between the members of a society or the members and the 

State. 

                                                 
16 Cicero, De natura deorum, 2, 8. 
17 Represent the oldest Latin expression of the sacred, naming an object, a person or an offering. 
18 Sacred spaces intended for the public cult of the gods. We mention a few here: ara, altaria, focus, 

templum, mensa, sacrarium. 
19 Means the object which was neither sacrum, nor profanum, but which was declared inviolable through a 

lex sacrata. 
20 Although it does not cover the complexity of the phenomenon it designates, this term implies all the 

practices, techniques, cult acts and ceremonies dedicated to the gods; see also footnote 8. 
21 Refers to accepting, respectfully, the rules set out by tradition, rules which ensured the good order and 

functioning of society, between its members, but also of the connection human-divinity. For example: 

honouring the gods with a clean and honest soul, serving the State with the price of death, rejecting any 

fraud of a political, social or religious nature, accepting the supremacy of pater familias. 
22 Religious practice, custom. 
23 Rene-Marie Rampelberg, Du religieux au laic dans le droit romain ancient, in Le droit entre laicisation 

et neo- sacralisation, Presses Universitaires de France, 1997, p. 49. 
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 Also, the following aspect must not be overlooked: in the oldest times of the era, 

the Romans did not have an exhaustive view on the concept of fatum, their thinking being 

based on the difference between the terms nefas esse and fas esse24. So that, in the ancient 

Roman law, the meaning of the word fas cannot be understood unless it is joined to the 

concept of nefas. Romanists unanimously agree that the term nefas means something 

illicit, not permitted by religious norms25, while fas implies a licit act, permitted by the 

divine rules26. From here it can be concluded that the divine will, fatum, could not 

manifest itself for the ancient Romans through the implications entailed included in the 

concept of fas, but on the contrary, by those of the term nefas. In this context we point 

out the idea supported both by historians, and by sociologists: primitive populations felt 

the need to limit their natural freedom (natural right), and, in time, those interdictions 

submitted to the will of the gods appeared. It is easy to understand that these types of 

restrictions shaped, in Roman society, the concept of nefas.  

Hence, we consider that, in Roman tradition, the concept of fas was not 

exclusively the expression of divine will, but its understanding was formed in the sphere 

of freedom given to humans by the gods. From here, the idea arises that the gods are not 

invoked for judging the good or bad deeds of humans, but that the judgement was also 

left for the Roman citizens. This corresponds therefore, by definition, to the expression of 

the human will, limited by the borders drawn by what the term nefas implied. The word 

fas was used to define the entirety of positive formal norms, encompassing everything 

licit. Thus, we dare to say that religious practice in Rome was meant to help with 

delimitating and defining all that was permitted from what was forbidden, at the same 

time informing about the validity conditions of an act or the effectiveness of a sacrifice. 

Other than these, historical sources proved the fact that, together with the 

evolution of the Roman State, in its legal order, alongside the concept of fas, the concept 

of ius coexisted, the two being regarded separately: fas refers to lex divina, while ius 

                                                 
24 Fas est does not imply compulsion, but rather only what is permitted by divine law, says R.G. Austin in 

his commentary on the Aeneid (Oxford, 1964). 
25 Jacques-Henri Michel, Le vocabulaire latin des institutions romaines, Les Cahiers du CeDoP, Bruxelles, 

2001, p. 76. 
26 Idem, p. 45. 
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designates lex humana 27. Laicising law and detaching it from under the tutelage of 

mysticism does not begin until the king’s duties are divided between consuls and rex 

sacrorum, i.e. between ius and fas28.  

Regarding the term ius, it is obvious that its origin is in the will of the people, it 

also being subjected to the limitations imposed by nefas. We noticed in the above that fas 

allows us to know what is accepted by the gods, i.e. what is not forbidden by them. In this 

context it is very easy to perceive the two terms, ius and fas, as something determined, 

established, and fixed, at the same time having a positive character. No doubt that a ius 

which was nefas would not have been convenient; but on the other hand, a fas without 

implicating ius could exist without an issue29. This explains the fact that, for the Romans, 

not everything connected to fas necessarily implied the condition of iustum. It seems that 

the term ius represents an evolution of the idea of fas; moreover, this use of the terms 

materialised through the limitations and interdictions brought by the use of nefas. 

Therefore, ius will appear as an element different from the one of the fas - nefas system, 

even though it’s almost used at the same time as these two terms30, hence substituting the 

conduct principles created by the Romans, who felt early on the need to organise social 

relations. So, it becomes obvious that the Romans assimilated, not erroneously, the pair 

fas-nefas with lex divina, and ius with lex humana31.  

In order to emphasise the idea regarding the origin of the term ius, Cicero, in De 

Legibus, says that it does not come from the praetor’s edict, nor from the Law of the 

Twelve Tables, but from profound philosophical thinking (sed pentius ex intima 

philosophia)32 and, used in jurisprudence, ius must be explained and deduced as 

originating in human nature. 

In spite of the prior affirmations, we did not sufficiently emphasise the fact that, 

being of different origin, the two concepts, ius and fas, are not antithetical. This 

difference in origin does not necessarily imply a profane character of the term ius. It is 

                                                 
27 Rene-Marie Rampelberg, op. cit, apud Antonio Guarino, Storia del diritto romano, Naples, 1969, p.110-

111. We wonder here if the expression lex divina itself is not contradictory or equivocal, as lex implies ius, 

and divina inplies the ides of fas. 
28 Mircea Dan Bob, op. cit. 
29 Rene-Marie Rampelberg, op. cit, p. 50. 
30 According to Publius Vergilius Maro, fas et iura sinunt. 
31 Rene-Marie Rampelberg, op. cit., p. 109. 
32 Cicero, De Legibus, I.17. 
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certain that the notion only referred to human activities, but we underline the fact that 

these activities were allowed by the gods. It can also be added that, in the view of some 

researchers, the term ius comes from the Indo-European root yaos, yaus or yaoz, which 

referred to the glory brought to the gods33. We once again have the confirmation that ius 

is of human origin, through the submission humans show divinity, but, at the same time, 

there is proof that this term implies the conscious and voluntary subordination of the 

Romans towards pax deorum34, in opposition to the notion of neglecta religione.  

Even Vergil in the Aeneid distinguished between the terms fas, ius and lex. These, 

in the work of the great poet, each have a distinct meaning which underlines their 

importance in Roman law. The critics of the national Roman saga consider that fas is 

derived from the will of the gods, representing the actions permitted by divinity35. 

While researching and interpreting the terms used by Roman lawyers and 

philosophers, Thomas d’Aquino, in the second part of the work Summa Theologiae raises 

the issue of the origin of ius; through the answer given to question no. 57 of this work, we 

deduce that the term, in his view, is the object of justice (utrum ius sit obiectum 

iustitiae)36. We conclude from the same source, that the term ius can be used in the 

proper sense only related to that which is right or moral, correct (rectum, honestum) as a 

component of justice, which always implies a subject (person) in relation to one or more 

subjects, not to divinity, as fas represents lex divina, while ius is lex humana. 

Setting aside the two notions of ius and fas for the moment, in this area which 

presumes the relation between man and divinity, the concept of mutual obligation, fides, 

also arises, which implies on the one hand scrupulously respecting ancient religion, 

loyalty towards friends and the city, and, on the other hand, the exact fulfilment of the 

promises made to divinity37. As we have shown above, certain terms which were only 

later used in the legal field, had a religious use in the beginning. The term fides had the 

same path, as in the old Roman right it did not have the meaning it was granted in the 

                                                 
33 Andre Magdelain, Ius, Imperium, Auctoritas, Etudes de droit romain, Rome, 1990, p. 43. 
34 It concerns divine peace; in religious practice this formula refers to the peaceful relation which exists 

between divinity and humans, relation maintained only in case of the correct performance of sacred ritual. 

The negligence in administering religious cult attracted ira deorum, namely the wrath of the gods. 
35 Nicholas Horsfall, Commentary on the Aeneid, 2008. 
36 Thomas d’Aquino, Summa Theologiae, II-II, q.57, a.1. 
37 An imperfect synonym for fides, in ancient times, could also be pietas. See also Eugen Cizek, op.cit., p. 

17. 
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later centuries of law development. For this reason, it is necessary to differentiate 

between the ancient period and the other periods in which the concept of fides eventually 

receives a secular character38.  

First it must be mentioned that the religious tradition related to the creation of the 

goddess Fides is not situated in such a faraway age, so without a doubt not before the 5th 

century B.C. At the same time, we recognise the fact that the diversity of traditions 

obligates us in a way to use a legendary character as the basis for a certain fact. Although 

seen as a goddess, the concept of Fides evolved, its content being modified in accordance 

to the profound semantic evolution it had.  

An important characteristic of Fides’ history (it not being bona fides) was a moral 

one, as Plautus specifies at the end of the Republic. In his view, the term fides 

corresponds to fit quod dicitur, being a moral39 which involves the entire society, a moral 

which in time will become individual. Under Greek influence, the idea promoted by what 

the goddess Fides represented becomes secularised, limiting itself only to a strictly 

ethical character.  

Starting with the 2nd century B.C. the term bona fides is mentioned. Originally, 

fides bona was a moral concept sufficiently flexible to contain all types of legal 

procedures used in the formulaic procedure. This concept was created and modelled by 

legal experience into a specific objective: to be implemented in that procedural world 

which, for the Roman legal universe, was a thorn40. But why did procedural practice 

resort to bona fides while the simple fides already had a positive moral significance? It 

seems that the answer is simple: a model criterion was needed to overcome a strictly 

individual assessment and to allow the resolution of contradictions which arose from the 

possible given interpretations of fides. 

The simple fides implies a subjective, individual assessment. On the contrary, 

bonum is a criterion which involves everyone, namely a super-individual, objective value, 

which grants generality, invoking a depersonalised standard with an absolute character. 

This fact explains why the term bona fides was used inter-individually, denoting the faith 

                                                 
38 Luigi Lombardi, Dalla Fides alla Bona fides, Milan,1961, p.57 and following. 
39 According to Dictionnaire de la culture juridique, p. 143, fides also represents a moral feature of the one 

in question. Being of good faith means proving loyalty, sincerity, honesty; respecting one’s given word, 

keeping the promises made. 
40 Rene-Marie Rampelberg, op. cit, p. 58. 
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towards a person, not towards a pact41. Another attribute of the concept of fides is 

versatility: it has an official, social, and religious character. For example, fides is used 

instead of bona fides as a criterion when establishing infamy42. We notice therefore that 

the principles which assume the responsibility of a person were based on fides. 

Per a contrario to the versatility of fides stands the uniformity of the formula ex 

fide bona. This leads to the idea that bona fides had a different function to that of fides. 

Compared to the vast social and moral category represented by fides, bona fides appears 

as an individualised species in a much broader genre43.  

The archaic fides will return in time with a different meaning and in another form, 

that of bona fides, in the contractual relations of ius gentium44. As we have seen, bona 

fides is therefore not an exclusively ethical concept; we speak of innovation with certain 

moral connotations, closely linked to the legal evolution of Roman society. In the history 

of law, the difference Romans made between contracts of good faith (bona fide contracts) 

and contracts of strict law can be classified as the starting point towards the legal concept 

of good faith, as it will be understood across centuries45. Nevertheless, we wish to 

emphasise the fact that bona fides is not a concept which stood at the basis of the Roman 

legal system or social order46. 

We consider that, through this short parenthesis, we shed light on the evolution 

from a religious to a strictly legal character one of another concept which was very 

important for Roman law. 

To return to the initial idea, the question which may be raised in this moment is if 

what the term ius implies, namely public law and private law applied in Rome, does not 

have a religious influence at its origin. This issue is obvious for a considerable number of 

institutions which the two branches of law involve. We therefore remind of the auspices 

                                                 
41 Philippe Aries, Georges Duby, op.cit.,p. 180. 
42 Luigi Lombardi, op. cit., p. 178. 
43 Idem, p. 180. 
44 We can also recall here the expression bonus vir, which represented an honest behaviour towards other 

people. Meanwhile, bona fides and bonus vir could no longer be used separately. 
45 In Roman law, the contract is the privileged territory in which the principle of good faith is expressed, 

closely linked to the expression bonus vir. At its beginnings, law was also expressed through the demands 

of fides, specifying the trust necessary between co-contractors, by means of given word and respecting the 

word given. The idea of bona fides appears later, as the trust which exists between the contracting parties, 

as they grant each other the minimum of honesty to observe and know one another. 
46 Dictionnaire de la culture juridique, p. 143. 
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granted to magistrates which themselves have divine origins47. In order to sustain the 

above statements, we bring a quote from John Scheid which says that it was impossible to 

clearly distinguish between Roman magistrates and priests: “both categories oversaw… 

the religious life and res publica (the matter which belongs to the people or, as Cicero 

says, res publica est est res populi- n.aut.)”48. Moreover, ius quiritium places under the 

patronage of the civic body, as well as that of the god Quirinius (protective god of a 

Sabine community, later assimilated with Mars and then with the legendary founder of 

Rome, Romulus49) a part of the absolute rights: property, freedom, patria potestas, manus 

etc. 

Nonetheless, it becomes clear from the statements made until this point that there 

must be no confusion between sacred elements, on the one hand, and profane elements as 

characteristics of Roman law, on the other hand. Through their purpose - serving the 

exclusive interest of the citizens - law and religion remain united through the idea of 

restoring not only human peace, but divine as well. Even so, the sacred element is not 

always found in law. There are situations in which it is actually non-existent, for example 

the procedure named per aes et libram50, where the magic elements are not called upon.  

As we mentioned at the beginning of our exposition, one of the dominant 

characteristics of ius quiritium is the religious component which manifests in the sphere 

of fas, the latter being a specific expression of the divine. The root of this primitive ius 

must be searched for in what is called mores maiorum. It is about the authority which the 

elders had, the ones entitled to be the priests of the gens and the family. In relation to this 

idea, it can be noticed from the accounts of historians that an important moment in the 

life of early Romans was establishing who received the attribute of maiorum, as serving 

the religious cult could not be done by simple Roman citizens. We stress the fact that the 

strictly official feature of Roman religion was also reflected in that its servants, the 

                                                 
47 These rituals date back to the founding of Rome, their practice being described in detail by Titus Livius. 

in Ab urbe condita, I. Furthermore, on this basis, namely auspicia non habetis, the patricians refused 

plebians the right to hold public positions. 
48 John Scheid, La religion des Romains, Paris, Éditions Armand Colin, 2002. 
49 Sergei Aleksandrovich Tokarev, Religia în istoria popoarelor lumii, Editura politică, Bucureşti, 1974, p. 

435. 
50 Method of concluding formalist legal documents (for example a testament, an emancipation), specific to 

ancient Roman law, for the validity of which, beside the presence of the contracting parties, the presence of 

five witnesses, a person to carry the scale, the existence of the scale and copper lingots were also required. 

http://fr.wikipedia.org/wiki/2002_en_litt%C3%A9rature
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priests, were state officials51, Rome never having a different professional category for 

them.  

Nevertheless, priests were not holy persons, prophets or privileged intermediaries, 

but rather better masters of the divine cult, experts, even technicians, if we rely on the 

multitude of formalities necessary for performing the religious cult. They are the ones 

who know the exact words which need to be spoken (verba preire) and gestures which 

need to be performed in order to please the gods. Having the attribute of sanctitatis, the 

pontiffs represent the guardians of religion, the only ones entitled to decide if the act 

performed is licit or not and, at the same time, priests were the persons who knew the 

texts of the formulas, being experts in verba and dictated the words to be spoken to the 

parties of a trial52. As masters of religion and law, the pontiffs managed to combine both 

legal mechanisms, and religious ones in the Roman mentality, offering posterity a 

leadership model of remarkable originality. Priests and lawyers at the same time53, the 

ancient Romans transformed Rome in an area of daily “confusion” between the rules of 

law and the ones required by the gods. To paraphrase Cicero once again, Rome displayed 

its grandeur through the generations which respected religious standards (pietate ac 

religione), differing therefore from other people by the honours constantly brough to the 

gods. Throughout the centuries of development of Roman private law, the science of law 

and that of divine ritual created “art” through which the peace between humans and gods 

was maintained and gave the sole authority which controlled them: pontiffs.  

We know from the history of the Roman people that the most important priestly 

colleges54 were wholly in the hands of patricians, who used their positions in the fight 

against plebians55, for which reason we can classify the roman religious phenomenon as 

                                                 
51 Priests and their colleges were not at all isolated from social life. Priestly positions were held by laymen, 

their only particularity being that they were, usually, positions held for life. The most well-known are 

Tiberius Grachus, who was chosen as a young man by the college of augurs, Julius Cesar, who, since the 

age of 13, was a flamen of Jupiter, and at the age of 37 was chosen as pontifex maximus. A priest had to be 

castus, meaning to respect the rules and rites. 
52 This triple role held by priests will also characterise the position of future Roman legal counsellors in 

society. 
53 See footnote 1. 
54 The pontiffs, fetiales, augurs, vestals, flamen, salii, and arval brethren are colleges which were passed 

down from the time of royalty until the Principate, which demonstrates the immobile, static character of 

Roman religion. 
55 Even so, in the year 300 B.C., through Lex Ogulnia the plebians were granted the right to hold pontifical 

positions, this being an important step in the fight for equality with the patricians. 
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also having a political character. This explains, in ancient Roman law, the iuris 

interpretatio performed only by the king and the pontiffs. “The Roman king was a sacred 

being, an intermediary between gods and men, a counterpart of Iupiter Rex. Magical 

abilities tied him with nature, guaranteed a symbiosis between him and the cosmic 

forces… each year, accompanied by priests, the Roman king opened the military 

campaigns. He presided over auspices, dictated the calendar, separated the feast and non-

feast days, could introduce new religious cults, was responsible for priests and 

sanctuaries. He was the chief of the vestals…’’56. From this point of view, it is possible 

that the true leges regiae not only addressed the sacred field, as they emanated from the 

king, who was also the master of the cult of the quirites. We therefore come to the 

conclusion that these iuris interpretatio could be the developmental points of ius civile57. 

The kings were also the interpreters of those desiderada divinis, practicing rituals in 

honour of the gods. Moreover, they were closely linked to the gods, being invested with 

the augural technique (rex augur) and gaining an incontestable grace through which they 

ensured the fertility of the soil58. The functions fulfilled by the kings and the priests 

represented in reality the substantial basis for the evolution of the quirites’ law: first of 

all, this was possible because the kings and priests monopolised the legal field in the 

Roman State, and because their authority was not contested by the cult of the quirites. 

The question arises whether five centuries of the ponteficies’ domination (including the 

period of the Republic) in the legal and the religious field did not lead to the finalisation 

of the personal identity of each area, there also being a mutual influence of both.  

The middle of the 5th century B.C. brought something new regarding the 

separation of the sacred from the secular law, namely that the plebians, through the 

uprising against the patricians, sustained an essential idea: that the pontiffs and 

magistrates no longer be the ones causing the evolution of ius quiritium. The objective of 

the plebians, who actually wanted equal rights with the patricians, was double: the final 

                                                 
56 Eugen Cizek, op. cit.,p. 34. 
57 Civile, a notion which expresses only principes civitatis, meaning that which is based on politics, useful 

to the Roman citizen (quo populi utuntur), implying the idea of civilisation, in opposition to the term 

barbaric. According to Saint Augustin it seems that the thinking of the pontiffs also attributed this 

character, civile, to the religious phenomenon, at the same time excluding the philosophical or poetic 

function of the divine cult. 
58 Eugen Cizek, op.cit., p. 34. 
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elimination of the arbitrary character of interpretatio and of iuris dictio59 and the 

transformation of the common laws which existed in that moment into laws. 

These aspirations were partially materialised through the Law of the Twelve 

Tables, which we can also classify as ius legitimum vetus60, due to which the analysis and 

classification of law rules registered a net progress, sufficient to allow the distinction 

between what is permitted and indulged by the gods and what is permitted by law. From 

this moment, humans stopped asking for the help of the gods and did not resort to the 

safety offered by religion in order to sanction the violation of a right. 

In reality, starting from that period, private law and civil legal rules gained strong 

secular features, law and religion becoming two sealed fields. For example, sponsio61 and 

sacramentum stopped having a religious character. 

Certainly, in criminal law we will still encounter some exceptions to the 

secularisation principle, materialised in certain religious crimes sanctioned according to 

divine rules. Can we therefore speak of a purely secular character of the Law of the 

Twelve Tables, even though religious crimes were mentioned in its contents? It seems 

that this code of laws only performed a global review of the common punishable 

offenses, without the aim of separating them from those with a sacred character. 

Nonetheless, the Law of the Twelve Tables imposes its secular feature through the two 

aspects which the term ius incorporates in its content: first, it names actual law, and then, 

secondly, it is also encountered in certain constructions with religious overtones, such as 

iurare or ius iurandum.  

It goes without saying that the roots of ius civile vetus have influenced law 

starting with its ancient period; hence, ius civile romanorum is nothing other, historically 

speaking, than the result of unification and continuity of the ancient Roman law. The 

developmental process of this new and modern system is recalled only starting with the 

4th century B.C., as it happened through the secularisation of interpretatio prudentium; 

this secularisation is tied to the transfer of the monopole from the priests to the legal 

system. Two enlightening examples of this are the following: in the year 304 B.C. a 

                                                 
59 Rene-sMarie Rampelberg, op. cit, p. 53. 
60 Antonio Guarino, op. cit., p. 129-130. 
61 If in the ancient Roman law sponsio was an actual vow, in time this type of contract only maintains its 

exterior shape, being stripped of any religious connotation. 
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certain Cnaeius Flavius, the scribe of the great pontiff Appius Claudius, stole from him 

the actions’ formulas and succeeded in copying them, a fact which constituted, 

apparently, the beginning of Roman jurisprudence. Several years later, Tiberius 

Coruncanius was the first plebian chosen in the position of pontifex maximus and he 

permanently abolished the monopole held by the priests on the legal power of the Roman 

people. At the same time, he established the fact that the meetings of pontiffs will no 

longer have a secret character, but instead a public one.  

It is also important to remind of the fact that, starting with the 3rd century B.C., 

the new secular lawyers, heirs and continuators of the pontiffs, did not limit themselves to 

the simple logic of interpretatio, but ventured, similar to their predecessors, in daring 

interpretations. So, based on the auctoritas they held, they founded new legal institutions, 

at the same time developing the old existing institutions62. 

To conclude we can say that, more than veritably religious people, the ancient 

Romans respected sacred rituals, as these guaranteed peace with the gods. While 

primitive superstitions were lost, the descendants of the ancient Romans turned towards 

other directions: lawyers began to avail themselves of the position held by the priests, 

morale and ethic taking the place of sacramental formalism. Still, religious traditions 

were the ones who maintained the survival of culture, leaving the specific Roman identity 

as legacy. 

Without a doubt, this is the reason for which the Latin legal vocabulary remained 

imbued with old, ancient terms, us trying in our analysis to claim an archaic sacramental 

qualification of the notions for which we could not draw a clear definition. 

The changes which took place inside Roman society and the continuous territorial 

expansion which resulted in the incorporation of different populations and, by default, of 

different spiritual heritages, also brought changes at the level of the sacre. Moreover, 

jumping over centuries and speaking of the 2nd century A.D. Rome, Franz Cumont says 

that “Roman religion froze the impetus of faith through its sought coldness and utilitarian 

prosaism. More appropriate to soothe soldiers regarding the risks of war and the peasants 

of the damages caused by bad weather, religion lost control over souls.”63  Nevertheless, 

                                                 
62 The year 376 B.C. is marked as the year in which praetorship appeared in Rome. 
63 Franz Cumont, Les religions orientales dans le paganisme romain, Paris, 1929, p. 27. 
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lawyers were the ones who continued, kept and improved the methods, activities and 

thinking of the pontiffs in a world which, even though it lost the cover of formalism, kept 

the cover of strict technique.  

With the risk of repeating ourselves, we cannot end this exposition without the 

eulogy we bring to Roman mentality, as a whole, in which the essence of the ways of 

thinking and of the key-elements of worldview are incorporated, presented so 

systematically by both the vocabulary and syntax of the language. 


