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“Disabled people: return of Spanish Law to the conception of 

Roman Law?” 

 

This paper looks at: the current regulation of Spanish law for people with 

disabilities and the change of course implied by the legislative reforms 

underway on people unable to adapt to international standards. We ask 

ourselves if the new configuration contemplated by the legislative reform in 

Spain supposes an approximation to the conception of the incapable people in 

the Roman Law. 
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PRESENTATION: 

 

INTRODUCTION. 

 

This paper aims to offer, albeit briefly, some reflections on the regulation of 

incapacity in current Spanish Law and the legislative reforms that are presently 

going through parliament. These reforms, undertaken with the intention of 

achieving a more profound adaptation of our Law to the Convention on the 

Rights of Persons with Disabilities, adopted in New York on 13 December 2006, 

entail a radical change in the current conception of the regulation of persons 

with disabilities in Spanish Law. From this starting point, we ask ourselves 

whether, to a certain extent, the approval of the reform currently going through 

parliament would bring us closer to the conception of Roman Law as regards 

persons with disabilities. 
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It should be noted that we are not going to deal with the regulation of disability 

in minors, but only of adults with disabilities. 

 

I.- Regulation in current Spanish Law (Civil Code) and the Bill reforming civil 

and procedural legislation to support people with disabilities in the exercise of 

their legal capacity (Official Gazette of the Spanish Parliament, Congress of 

Deputies, 17 July 2020). 

Current Spanish Law states that no one may be declared incapable save 

pursuant to a Court judgement due to the causes set forth in the Law (Art. 199 

CC) and that persistent physical or mental illnesses or deficiencies which 

prevent a person from governing himself or herself shall be causes of 

incapacitation (Art. 200 CC). 

The reform envisaged in the aforementioned Bill, which is currently going 

through parliament, aims to take a decisive step in adapting our legal system to 

the International Convention on the Rights of Persons with Disabilities, adopted 

in New York on 13 December 2006, which in its Art. 12 states that persons with 

disabilities enjoy legal capacity on an equal basis with others in all aspects of 

life. This Convention seeks to promote, protect and ensure the full and equal 

enjoyment of all human rights and fundamental freedoms by all persons with 

disabilities, and to promote respect for their inherent dignity. 

The reform implies a change in conception, by establishing figures that offer 

support rather than assistance, which is how the figures of tutor, curator and 

guardian ad litem are currently conceived. It does not constitute a procedure for 

the judicial modification of capacity, but the direct appointment of a curator. 

The figure of tutor (with its traditional representative connotation) for adults 

disappears and is now reserved only for minors who are not under the 

protection of any parental authority. The additional capacity required by 

emancipated persons to exercise certain legal acts will be provided by a 

guardian ad litem. 



Disabled people: return of Spanish Law to the conception of Roman Law? 

 

3 

Title XI of Book I will now be entitled "On measures to support persons with 

disabilities in the exercise of their legal capacity". The new regulation will not 

involve the incapacitation of those who are not considered sufficiently capable 

or the modification of a capacity that is inherent to human beings and, therefore, 

cannot be modified. The central idea of the new system is to provide support for 

persons who need it, ranging from friendly accompaniment, technical 

assistance in the communication of a declaration of will, the breaking down of 

architectural and other kinds of barriers, advice, or even the taking of decisions 

delegated by the person with a disability.  

This is not merely a change in terminology that relegates the traditional terms of 

"disability" and "incapacitation", but instead is based on the view that people 

with disabilities have the right to make their own decisions. This right must be 

respected and, accordingly, it is therefore a question of human rights. The 

regulatory reform promoted by this law must go hand in hand with a change in 

the setting, with a transformation of the mentality of society and, especially, that 

of those legal professionals who have to perform their respective functions, at 

the request of people with disabilities, based on new principles and not on 

paternalistic visions that are now outdated. 

Art. 250 CC will be amended and will establish that the institutions providing 

support for the exercise of the legal capacity of the persons who need it are: the 

de facto guardian (person who provides support for another person with a 

disability, without the existence of any voluntary or judicial measures that are 

being effectively applied), the curator (for those who need support on a 

continuous basis, the scope of which will be determined in the corresponding 

judicial decision in accordance with the situation and circumstances of the 

person with disability and his or her support needs) and the guardian ad litem 

(occasional support). The role of these institutions will be to assist the person 

with a disability in exercising his or her legal capacity in the areas where this is 

necessary, respecting his or her will, wishes and preferences. 

The Bill (Art. 23) retrieves a specific procedure for prodigality in Arts. 300 and 

301 CC (Title XII, will be entitled "Assistance in the event of prodigality"). The 

resolution declaring the prodigality shall name the person who is to assist 
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prodigals and shall determine the acts that prodigal persons cannot perform 

without the consent of the person who is to assist them. The judicial authority 

shall decree the extinction of the assistance when the conduct of the prodigal 

person makes it no longer necessary (Art. 300 CC). 

It is striking that for the prodigal person it uses the term "assistance", with the 

connotations it carries, which is more in keeping with a paternalistic rather than 

supportive view. 

 

II.- Incapacitated persons in Roman Law. 

In Roman Law, which is of a markedly paternalistic nature, for incapable adults, 

we can start out from two assumptions that already appear in the Twelve 

Tables: 

In the case of the insane, furiosi (Table V.7.a), a declaration of incapacity was 

unnecessary for the appointment of a care figure (tutor or curator), even though 

they were automatically considered incapable. 

In the case of prodigal persons (Table V.7.c), a prior declaration of interdiction 

was required, both for the declaration of prodigality and the appointment of a 

curator, as well as when good customs were recovered and with it the removal 

of the assistance figure (curator). 

In the two cases, both the tutor and the curator are figures for providing 

assistance and not mere support. 

 

III.- Conclusions 

By way of conclusion we can state the following: 

I.- The reform of Spanish Law, which is passing through parliament in the form 

of the aforementioned Bill for persons with disabilities and the exercise of their 

legal capacity, abandons the necessary judicial declaration attesting to a 

change in capacity for the appointment of a curator.  
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Although this circumstance seems to be a return to what happened in Roman 

Law for the case of furiosi, given that such a judicial declaration was 

unnecessary, the reform currently going through parliament defends that the 

capacity cannot be modified and the curator is appointed as a figure of support 

and not of assistance, whereas in Roman Law the furiosi were directly deemed 

incapable. 

The reform abandons the paternalistic visions, typical of Roman Law, as it 

considers them to be outdated and opts for the maximum respect for the will of 

individuals. 

II.- With regard to prodigality, the reform retrieves an autonomous procedure for 

such cases and in this section it does refer to an assistance figure that will be 

appointed in the resolution declaring prodigality. On this point we consider that it 

has a certain similarity with the regulation of prodigal persons that Roman Law 

already established in the Twelve Tables. 

 


