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In the Roman law metus was regarded as a tort, contrary to the modern civil laws which consider
it to be a vice of consent. The Romanian Civil Code of 2009 reverts to the Roman legal tradition,
by having an unique approach and treating menace as both a vice of consent and a tort. My
communication aims to present the reception of Roman law in the Romanian legal system
regarding metus, beginning with the Calimach Code, continuing with Romanian Civil Code of
1864 and concluding with Romanian Civil Code of 2009.

Metus ( violence, menace, threat) consisted in the fear induced to the victim by the tortfeasor which
forced the victim to consent to a contract, to which he otherwise wouldn’t have consented. The
threat could target the victim herself or a person with whom the victim had an emotional bond,
such as her son.

In order to be qualified as a tort, the threat had to exist at the moment the contract was concluded
and had to be serious enough to impress an average person, irresitable and unlawful.

Metus refered to any kind of threat, including moral violence, while vis only refered to physical
violence. The menace which induced the fear could include: murder, rape, enslavement,
denounciation for a capital offense. On the other hand, fear of infamy or public disgrace was not
considered serious enough to be qualified as a tort.

According to Law of the Twelve Tables, the contract concluded under threat was lawful. The
praetor had to step in and to stop the abuses. Metus was sanctioned as a tort sometime between 79
to 71 BCE, when praetor Octavius created an actio quad metus causa,
an imprescriptible and arbitrary legal action. The tortfeasor had to restitute what he had been given
under menace, otherwise he could be obliged to pay fourfold the damages, if the action was filed
within a year, or the value of the damages, if the action was filed afterwards. Being an actio in rem
scripta, it could be introduced not only against the the tortfeasor, but also against any person had
benefited from the effects of the tort, even if the latter had acted in good faith. Unlike dolus,
conviction for metus did not result in infamy.

B. In the Calimach Code

Avrticle 1162 of the Calimach Code provided that in order to lead to the nulity of the contract,
menace had to be serious enough. The seriousness of the threat was analysed in accordance with
article 81 which provided that the fear must be proportional to the gravity of the danger, to the
plausibility of the threat, and to the emotional and physical condition of the victim. If the contract



had been already been executed, the victim was entitled in accordance with article 1905 letter b)
of the Calimach Code to a ,,restitution to the previous state, for cause of menace”, in a similar way
as the Roman law.

C. In the Romanian Civil Code of 1864

Articles 953 to 956 of the Romanian Civil Code of 1864 regulate menace as a vice of consent. In
order to exist menace, the victim had to be under the influence a rational fear that her life or her
goods were exposed to an actual and considerable danger. Menace also existed when the threat
targeted the husband, the wife, parents or the children of the victim. Of Roman origin were also
the provisions of article 955, according to which menace also existed when the threats were made
by a third person, which was not the beneficiary of the contract.

D. In the Romanian Civil Code of 2009

The requirements for menace are provided by article 1216 of the Romanian Civil Code and are
very similar to the Roman rules:

- a contracting party must be under the influence of a justified fear at the moment the contract is
concluded

- the fear must be unlawfully induced

- the fear inflicted must determine the victim to believe that, unless she consents to the contract,
her life, her honor or her goods are exposed to an imminent and grave danger.

The Civil Code now into force proves to be more loyal to the Roman tradition, by stating that the
threat can target any person with whom the victim had an emotional bond, instead of providing an
exhaustive enumeration of some relatives.

As a novelty to the Civil Code of 1864, the Civil Code now into force, provides at article 1217 that
the threat with the exercise of a right can constitute menace, if such threat is made in order to gain
unlawful benefits. However, such a provision is far from being an inovation, since a similar
solution can be found in the Roman jurisprudentia. According to Ulpianus, metus existed when a
Roman magistrate who had the lawful right to apply a punishment to a convicted criminal
concluded with that a person a harmful contract, by threatening to apply that punishment unless
the criminal consented to the contract.

While the Civil Code of 2009 admits that the menace exercised by a third party can lead to the
nulity of a contract, article 1220 expressly provides that the beneficiary of the contract must have
known about the menace, difering from the Roman tradition, which deemed the good faith or the
bad faith of the co-contracting party to be irrelevant. Independently, the third party who exercised
the menace can be held responsible for the damage he caused.

| must point out that the Romanian Civil Code of 2009 reverts to the Roman tradition by regulating
menace in such a way that it now has a dual nature: being treated as both a vice of consent and a
tort.



Article 1257 provides that in case of menace, the contracting party whose consent is viciated is
entitled to damages in addition to the nulity of the contract, or if he prefers to keep the contract
into force, he can have his own obligations diminished with the value of the damages he is entitled
to. According to articles 1349 and 1350 of the Romanian Civil Code of 2009, the ground for
damages is either contractual liability, either tort liability. According to article 1530, regarding
contractual liability, the creditor is entitled to damages for the prejudice the debtor has caused by
a breach of contract. Also, menace cannot be intrepreted as a breach of contract, for two simple
reasons, the first being that the menace exists prior to the conclusion of the contract while a breach
of contract can only occur after the conclusion of the contract, the second being that menace
excceds the contractual framework. This leads to the conclusion that the ground for damages in
case of menace can only be tort liability, which is the general rule, while contractual liability is the
special rule. Furthermore, by analysing the articles 1215 and 1220, one can observe that nulity and
damages are treated as distinct and independent remedies, which can be cumulated.

Moreover, when the menace is exercised by a third party while the co-contracting party acts in
good faith, damages can only have tort liability as legal ground, since there is no contractual
relationship between the victim and the third party.

Last but not least, menace meets the criteria provided by article 1349 of the Romanian Civil Code
of 2009 to be qualified as a tort since it is an unlawful action commited with intent which causes
a harm to another.



