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Abstract

Our study focuses on the measure known as the Socini caution, its background in Roman
Law and its subsequent formulation and development until its codification, some records of its

reception remaining in current Spanish Common Law.

The Socini measure of caution consists in the testamentary provision granting the inheritor
of the legitime, or 'forced heir’, the choice between accepting the testator's disposition, leaving
more than the lawful share of an inheritance but subjecting it to an encumbrance, or receiving
only the strict 'portio legitima' and renouncing the excess.? This precise concept of the caution is

examined herein.

This figure is on the borderline between testamentary freedom and respect for the "portio
legitima’, or what is known as ‘the qualitative intangibility of the legitime’, which is tantamount
to a restriction on testamentary freedom. Therefore, before analysing these testamentary
cautions I shall briefly refer to the historical background and development of the legitime and its

legal nature, in order to set the context for this study.
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1.  Testamentary freedom and its limits in Roman Law

Roman Law departs from the basis of testamentary freedom, as recognised in the Twelve Tables,

Tab. 5.3. Uti legassit super pecunia tutelave suae rei, ita ius esto.® This rule was adopted and
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3 Riccobono, S., Fontes luris romani anteiustiniani, pars I, Florentia, Barbera, 1968, p. 37 et seq.
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transmitted by classical jurisprudence until Justinian.* Pomponius, following Quintus Mucius,®
remarked:
D. 50.16.120 (Pomp. I. 5 ad Q. Mucius). Verbis legis duodecim tabularum his “uti
legassit suae reli, ita ius esto ” latissima postestas tributa videtur et heredis instituendi
et legata et libertates dandi, tutelas quoque constituendi. sed id interpretatione
coangustatum est vel legum vel auctoritate iura constituentium.

The Antonine jurist interprets the meaning of this rule as latissima potestas to institute an
heir, to order legacies and freedoms and to constitute tutelage. The uti legassit grants the Roman
civis in the 5th century BC, patrician or plebeyan, the freedom to decide over their estate at their
discretion, without the imposition of any limits. This reinforced the position of the paterfamilias

independently managing sua res.®

Testamentary freedom became gradually more restricted during the republican era. The
first limitation was introduced with the rule sui heredes instituendi sunt, vel exheredandi, recalled
by Gayus, 2.123, and Ulp., 22.14; by virtue of this rule, the testator was bound to mention the sui
either to appoint them as heirs or to formally disinherit them, but was not free to ignore them.’
The consequences of failing to proceed thus, we learn from Gayus himself: aliquin si eum silentio
praeterierint, inutiliter testabitur. From the texts mentioned we infer that the principle was fully
recognised in the classical period but the question posited in this doctrine is: When did it appear?
Some authors® situate its appearance in ancient times and take the view that, since it is the Law
of the Twelve Tables that determines as heres the suus, whoever wished to appoint a stranger as
heir was obliged to deprive the suus of this status ex lege through exheredatio. Other authors®
place the emergence of this principle at some point during the republican era, after the drafting

of the Twelve Tables, on the grounds of two texts by Cicero and Valerius Maximus, respectively.

“The sources offer different versions of the rule: a) The version offered by Ulp,11.14: Uti legassit super pecunia
tutelave suae rei, ita ius esto; b) the version offered by Gayus 2.224 and D. 50.16.120 (Pomp. |.5 ad Quint. Muc.; I.
2.22.pr.): Uti legassit suae rei ita ius esto. Cfr. Nov.22: Uti legassit quisque de sua re ita ius esto and c) the version
mentioned by Cicero in De inv. 2.50.148 and Auct. Ad Herenn., 1.13.23: paterfamilias uti super familia pecuniave
sua legassit ita ius esto.

% In the opinion of Voci, P. (Diritto ereditario romano, I, 2* edic., Milano, Giuffre, 1963, pp. 5 et seq.) the first part
of the text is by Quintus Mucius, and corresponds to a time in which limitations to testamentary freedom were still
scarce and of little depth, specifically, during the currency of the lex VVoconia.

® Schulz affirms that as of the 3rd century BC Roman citizens enjoyed unlimited testamentary freedom. Vid. Schulz,
F., Derecho Romano clasico, Tr. José Santa Cruz Teijeiro, Barcelona, Bosch, 1960, 195.

7 The praetor enlarged the category of those who could not be ignored, granting bonorum possessio contra tabulas
also to liberi emancipati not named in the testament. Vid. Sanguinetti, Considerazioni sull origine dei principio “sui
heredes instituendi sunt vel exheredandi’, Studia et Documenta. Historiae et luris, 1993, LI1X, p.259.

8 Vid., inter alia, Voci, P., Diritto ereditario romano, Il, 2* edic., Milano, Giuffre, 1967, p. 112; Burdese, Manuale
de diritto privato romano, 4* ed., Torino, Unione Tipografico-Editrice Torinese , 1993, p. 665.

% vid., Sanguinetti, A., Considerazioni..., pp. 259 et seq.; D'Orta, M., Saggio sulla "heredis institutio. Problemi di
origine, Torino, Giappichelli, 1996, pp. 71 et seq.



Cic. De orat. 1.38.175.- Quid? Si ne paruae quidem causae sunt, sed saepe maximae,
in quibus certatur de iure ciuili, quod tandem os est eius patroni, qui ad eas causas
sine ulla scientia iuris audet accedere? Quae potuit igitur esse causa maior, quam
illius militis? De cuius morte cum domum falsus ab exercitu nuntius uenisset et pater
eius re credita testamentum mutasset et, quem ei uisum esset, fecisset heredem
essetque ipse mortuus, res delata est ad centumuiros, cum miles domum reuenisset
egissetque lege in hereditatem paternam testamento exheres filius. (Nempe) in ea
causa quaesitum est de iure ciuili, possetne paternorum bonorum exheres esse filius,
guem pater testamento neque heredem neque exheredem scripsisset nominatim.

Valerius Maximus mentions the same case:

Val. Max., Fact. et dicta mem. 7.7.1.- Militantis cuiusdam pater, cum de morte filii
falsum e castris nuntium accepisset, aliis heredibus scriptis decessit. peractis deinde
stipendiis adulescens domum petiit: errore patris, inpudentia alienorum sibi clausam
repperit: quid enim illis inuerecundius? florem iuuentae pro re publica absumpserat,
maximos labores ac plurima pericula tolerauerat, aduerso corpore exceptas
ostendebat cicatrices, et postulabant ut auitos eius lares otiosa ipsi urbi onera
possiderent. itaque depositis armis coactus est in foro togatam ingredi militiam:
acerbe: cum inprobissimis enim heredibus de paternis bonis apud centumuiros

contendit: omnibusque non solum consiliis sed etiam sententiis superior discessit.
Both passages refer to the case of a paterfamilias who, having received news of the death
of his son at war, changed his will and appointed some strangers as his heirs. His son returned
home after his father's death and took the testamentary heirs to court. At this point, the authors
focus on different aspects. Whereas Cicero centres on the legal aspects of the case, indicating
clearly that the father had made his will and that, after the arrival of the nuntius, had changed it,
Valerius Maximus notes the more human aspect and merely states that the father died aliis
heredibus scriptis. The latter informs us of the result of the action taken at the court of the
centumviri, which ruled in favour of the young soldier: ... non solum consiliis sed etiam sententiis

superior discessit.°

The text De oratore confirms that the pater had not mentioned his son by name to designate
him as his heir or to disinherit him, and it is therefore logical to suppose that the principle sui
heredes instituendi sunt vel exheredandi was explicitly formulated toward the end of the
Republic, concretely in the year 55 BC (although in the dialogue it is situated in 91 BC), on
which date Cicero's work was completed. Nevertheless, Watson'! is of the view that early in the
first century BC (91 BC) it was not necessary for the filius to be disinherited nominatim,

19The above testimony regarding several sentences could mean that the court passed judgment divided into sections.
Similar cases can be found in Plin., epist.6.33.2-6 and in D.5.2.24 (Ulp. I. 48 ad Sab.) - Circa inofficiosi querellam
evenire plerumque assolet, ut in una atque eadem causa diversae sententiae proferantur...

1 Watson, A., The law of succession in the Later Roma Republic, New York, Clarendon Press, 1967, p.42 et seq.
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disinheritance inter ceteros being sufficient. This interpretation would be in harmony with the
information offered by Justinian in the constitution of the year 531, C. 6.28.4,'2 in which the
Emperor recalls that, initially, so could the filii be disinherited inter ceteros and that only thanks
to the centumviri could exheredatio nominatim facta be claimed. For this author, Cicero's text

gives testimony of this precise moment in the evolution of the doctrine of exheredatio.

As for the establishment of dies a quo, to go by the news given by Justinian in the
mentioned constitution, the principle had originally been introduced through the courts,
specifically, by the centumviral court. It must, therefore, have been formulated after the
constitution of said court,*® which is generally situated in the year 241 BC** on the basis of a text
by Festus.™® Though many authors defend a more archaic origin for the legal body,® this opinion
is not textually supported in the sources.

This principle, sui heredes instituendi sunt vel exheredandi, is the foundation of the
necessary formal succession to ius civile, but cannot protect the necessary substantial status of
the testator's descendants. As a result, the Roman citizen continued to possess unlimited freedom
to dispose of his estate by testation, as he could disinherit the sui or appoint them as heirs of a
derisory portion of the estate. The possibility for testators to exhaust their entire estate in legacies
and manumissions on the basis of decenviral uti legassi, as reported by Gayus,'” proves that the
portio legitima or lawful share of an inheritance was unknown at that time. This jurist points out
that, as a consequence, it often occurred that inheritors abstained from accepting their inheritance,

and presents a retrospective view of legislative attempts to limit the amounts of these

12.C. 6.28.4 (Imp. lust. A. Johanni).- Nam haec corrigentes et maiorum nostrorum sequimur vestigia, qui eadem
observationem colere manifestissimi sunt. Scimus etenim antea simili modo et filium et alios omnes inter ceteros
exheredatos scribere ese concessum, cum etiam centumviri aliam differentiam introduxerunt.

13 Vacca, L., Contributo allo studio del metodo casistico nel diritto romano, Milano, Giuffre, 1982, p. 41.

4 Franciosi, G., Il processo di liberta in diritto romano, Napoli, Jovene, 1961, p. 26 et seq.; Pugliese, G., Il processo
civile romano. I. Le legis actiones, Roma, Ed. Palermo, 1962, pp. 197 et seq., especially pp. 200 et seq.; Di Lella,
L., Querella inofficiosi testamenti. Contributo allo studio della successione necessaria, Napoli, Jovene, 1972. p. 70
et seq., Albanese, B., Il processo privato romano delle legis actiones, Palermo, Palumbo, 1987, p. 124 and nt. 430;
Sanguinetti, Considerazioni... cit., p. 271.

15 Festus, s.v. Centumviralia iudicia.- Centumviralia iudicia a centumviris sun dicta. Nam cum essent Romae triginta
et quinque tribus, quae et curiae sunt dictae, terni ex singulis tribubus sunt electi ad iudicandum, qui centumviri
apellati sunt: et, licet quinque amplius quam centum fuerint; tamen, quo facilus nominarentur, centumviri sunt dicti.
Vid. Keil, H., Grammatici latini, IV, Hildesheim, Ed. Georg Olms, 1961.

16 QOther authors claim an even more archaic origin of the centumviri, thus, Kaser, M., Das rémische
Zivilprozessrecht, Miinchen, Beck, 1966, p. 37 et seq. or Murga Gener, J. L., Derecho Romano Clasico Il. El
proceso, Zaragoza, 1983, p. 68.

17 Gai., 2.224.- Sed olim quidem licebat totum patrimonium legatis atque libertatibus erogare nec quicquam heredi
relinquere praeterquam inane nomen heredeis; idque lex XI1 tabularum permittere uidebatur, quae cauetur, ut quod
quisque de re sua testatus esset, id ratum haberetur, his uerbis: “Uti legassit suae rei, ita ius esto’, qua de causa qui
scripti heredes erant, ab hereditate de abstinebant, et idcirco plerique intestati moriebantur.
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testamentary dispositions in order to prevent wills from becoming ineffective through

desertum.®

The lex Furia testamentaria barred the recipients of bequests and donations from receiving
more than one thousand assarii except in the case of certain persons (spouse, betrothed, blood
relatives to the sixth degree of kinship and nephews born within the seventh month).'® But this
measure was unsuccessful because —in the words of the jurist— testators were free to exhaust their
estate in legacies of 1000 assarii each and because the law was minus quam perfecta,?® legacies
exceeding the legal measure were valid and the legatee bore the penalty of paying a quadruple
amount through a manus iniectio pura against the legatee.?! The Lex Voconia de mulierum
hereditatibus of 169 BC shared this same feature, imposing a prohibition on receiving by legacy
more than the amount inherited by the heir. In the event of non-compliance it was established
that the excess should be paid to the Treasury.?? Gayus illustrates the failure of this law: sed
tamen fere uitium simile nascebatur. nam in multas legatariorum personas distributio patrimonio
poterat testator adeo heredi minimum relinquere, ut non expediret heredi huius lucri gratia totius
hereditatis onera sustintere. More than a century later, in the year 40 BC, the Lex Falcidia de
legatis®® was promulgated, prohibiting the testator from bequeathing more than three quarters of
the inheritance, and establishing that the legacies over and above the drodrans be reduced in
proportion. Thus was reserved to the testamentary heir an aliquot of the estate given his
entitlement to at least one fourth of the inheritance: ne minus quam quartam partem hereditatis
eo testamento heredes capiant,?* calculated on the value of the latter at the time of the testator's
demise and after deducting any hereditary debts. To this restriction is added the reduction in
donations made during the lifetime of the testator.? All the foregoing limits the testator's freedom
to dispose of property.

Substantial necessary succession, thus named by influence of pandectist conceptual
jurisprudence, appears late in the Republican era when an instrument of guarantee was
introduced, the querella inofficiosi testamenti. With this instrument, the deceased's next-of-kin,
unjustly disinherited, could challenge the will for being contrary to officium pietatis and to the

18 Gai., 2.225-227.

19 Rotondi, G., Leges publicae populi romani, Milano, 1922 (reimpr. Hildesheim, 1966, pp. 282 and 283.

2 Ulp. 1.2.

21 Gaius himself informs us, in another section, 4.23-24, that this lex Furia led to a manus inietio pura against the
legatee.

22 Plin, Paneg., 42.1. Locupletabant et fiscum et aerarium non tam Vocnoniae et luliae leges... Vid. Rotondi, G.,
Leges... cit., pp. 283 and 284.

2 Vid. Rotondi, G., Leges... cit., p. 438.

24 Vid. Gai. 2.227

2 D. 31.87.3 (Paul. I. 14 resp.).



duty of assistance deriving from social sentiment.?® This established a portio debita reserved for
the offspring —the sui but also in favour of the children non in potestate patris— and other close
relatives, under penalty of invalidity of the will and opening of the succession procedure ab
intestato.?” The centumviri judicial body acknowledged this limitation: it admitted that testators
who fail to leave a part of their estate to these persons lacked sound judgement and declared the
will null and void color insaniae on the grounds of alleged insanity of the testator for failing to
fulfil the duty of affection or piety toward his next-of-kin and admitted the inheritance requests

of the heirs abintestato.?

Since then, we can claim the existence of the legitime in Roman Law, albeit not under this
name.?® Regarding descendants and ascendants, the Roman portio legitima constituted a pars
hereditatis, given that the omission of these relatives was prohibited, without the portio debita
necessarily being understood to be satisfied by any other means. However, the remainder of heirs
to the legitime could receive their portio debita by any other means (legacy, donation or

fideicommissary),®® hence this being considered a pars o quota bonorum.3!

In the final years of the Republic, the courts appreciated at their discretion the sufficiency
of the estate as per the circumstances.® In the first century AD, the sufficiency of the estate in
legal practice was established at one fourth of the amount due to the person challenging the will
on the grounds of it being inofficious in cases of intestate succession, which quantitative measure
is established by reference to the fourth Falcidia.®® Also taken from this law are the calculation

criteria with regard to the net worth of the estate.

2. The legitime and the qualitative intangibility of the portio legitima3®

% Di Lella, L., Querella..., p. 29 finds this social sentiment in a text by Cic., de off., 1.17.57-58 in which he states
that blood ties unite men with bonds of benevolence and esteem.

27 Cic. Pro Cluent., 15.45; Val. Max. 7.7.2; Cfr. D’Orta, Saggio... Cit., p. 78, n. 66.

28 This contrived case, valid before the court of the centumviri, was subsequently made extensive through the lex
Glitia, commented by Gayus, D.5.2.4 (Gai. lib. Sing. ad legem Glitiam). Vid. Eisele, F., Zur Querela inofficiosi
testamenti, ZSS, 1894, 15, p. 256.

2 Ragel Sanchez, L. F., La cautela... cit., 2004, pp. 29 and 81.

®Nov. 18.1

31 Bernard Mainar, R., La porcion legitima en la familia del Derecho romano, Revista Critica de Derecho
Inmobiliario, 2015, no.750, p.1766 et seq.

32 In the late first century BC this criterion was in force, vid. Sen., contr, 9.5.15.

33 Fernandez Barreiro, A., “Libertad testamentaria y sistema de legitimas. Un andlisis desde la experiencia juridico
cultural romana”, Revista General de Derecho Romano, 7 (2006), p. 3 et seq.

% D.,5.2.8.9and 11 (Ulp. I. 14 ad ed.),

%5This expression has been in use in Spain by the doctrine since approximately the middle of last century by influence
of foreign doctrine. De Fuenmayor Campin, A.[Intangibilidad de la legitima, ADC, 1948, no. 1, pp. 63] makes use
of the expression, attributing it to foreign doctrine. Of the Italian authors, Pescatore, G., Sulla intangibilita qualitativa
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Today, the portio legitima is the result of the evolution through history, merging the Roman
concept, of crucial importance in the formation of the Spanish conception of the legitima, with
the Germanic concept and the influence of French Law.3® The French model was adopted by
most of the legal orders in the Roman Law family, although there may be differences among
these over the receivers of the portio legitima, the quota represented by the latter and its legal

nature.®’

The Spanish Civil Code conceives the legitime as the portion of property over which the
testator does not have freedom of disposition as it is reserved by law to certain heirs, known as
forced heirs (article 806 CC). Forced heirs are, in this order, the following: issue and descendants
with respect to their parents and ascendants, the parents and ascendants with respect to their issue
and descendants, in the event of lacking the former.®® The legitime inherited by issue and
descendants consists of two thirds of the hereditary estate, but parents have the option to increase
their children’s or descendants' share as the remaining third is freely disposable estate.®® In the
absence of the above, the parents and ascendants with respect to their issue and descendants are
forced heirs to a portion comprising one half of the hereditary estate, unless these concur with
the widowed spouse, in which case the portio legitima comprises one-third of the inheritance.*
Lastly, the widow/er who, at the demise of the testator, is not legally or de facto separated, is
entitled to the usufruct of the third designated as free estate, when concurring with the deceased's
issue and descendants (art. 834 CC), of one-half of the inheritance when concurring with
ascendants (art. 837 CC.) or two-thirds of the inheritance when there are no descendants or
ascendants (art. 838 CC).

With regard to the legal nature of the legitime, it has been argued that this is pars hereditatis
given the legitime beneficiary's condition of forced heir, as set forth in article 806 CC. Other
authors* consider this to be a pars bonorum because the forced heir is not obliged to receive his

portio legitima as inheritor or legatee, but is configured as the rightful holder of an aliquot of the

della quota di reserva, Giur.Compl.Cass.Civ., 1944, pp. 526 et seq. and Romano Castellana, A., Natura giuridica
della quota di legitima. Intangibilita quantitativa y qualitativa. Deroghe, Giur. Compl. Cass. Civ., 1950, XXXIX,
pp. 296 et seq.

3 Jeantet affirms that, under French Law, the problem historically surrounding the réserve emerges as the result of
contradiction between the French customary reserve and the Roman legitime. Jeantet, F. C., Le droit a la réserve en
nature”, Paris, Dalloz, 1939, p. 9.

370n the historical evolution and the conception of the legitime in the principal European civil codes, vid. Bernard
Mainar, R., La porcion legitima...cit., p. 1765 et seq.

3 Art.807 CC.

39 Art.808 in relation to art.823 CC.

40 Art.809 CC.

41 Vid., among other authors, Diez Picazo, L. and Gullén, A, Instituciones de Derecho civil, v.11/2, 2" edic., Madrid,
ed. Tecnos, pp. 306 et seq.



hereditary estate, to be satisfied by the inheritors at the time of forming the inheritance in the

manner they see fit.

The law protects forced heirs not only when they are left less than corresponds to the
legitime but also when this is unduly left to them: this is known as the qualitative intangibility of
the legitime. This expression has been in use by the doctrine since the mid-20th century, and
assumes, among other things that we shall not examine here,*? that the forced heir is entitled to
receiving the hereditary goods free from encumbrances. This requirement is set forth in art. 813.11
CC.* The scenario in which the caution studied herein comes into play is, precisely, that in which
the testator attributes to the forced heir more than is due as his strict legitimate share establishing

an encumbrance upon it. That is, greater quantum with lesser quale.**

3. Roman background to the Socini measure of caution*

Although in Roman Law the generalisation of the qualitative intangibility of the legitime
occurred in the lifetime of Justinian,* classical jurisprudence already favoured the protection of
the forced heir to ensure he received his share free from encumbrances. In this vein, a passage

42 A qualitative infringement of the legitima is incurred on leaving the forced heir goods that do not form part of the
hereditary estate, as the legitime is a quota of the liquid net value of the estate determined in heritable property,
unless recourse is taken to monetary payment as per arts. 829, 839, 840, 841, 1056.11 and 1402 of the CC. However,
when no exceptions are provided for in the law, the general rule by which the legitime is satisfied with heritable
property shall apply.

43 Art. 813.11 C.C. Nor may the testator impose thereon any encumbrance, condition, or substitution, except to
provide for the right of usufruct by the widowed spouse (art. 820.3°) and as set forth in art. 808 with regard to legally
incapacitated issue or descendants.

4 Vallet de Goytisolo, J. B., Perspectiva historica de las cautelas testamentarias, Anuario de Derecho Civil, 1963,
16, fasc. 2, p. 282.

4 In Spanish legal and notarial practice the 'Gualdense' or Socini caution is fully recognised. Some of the foremost
studies on this subject were written during last century by illustrious notaries. Thus, for example, Gonzalez
Palomino, J, El usufructo universal del viudo y los herederos forzosos, Revista de Derecho Privado, 1936, pp. 160
ss.) or Vallet de Goytisolo J. B., La opcion legal del legitimario cuando el testador ha dispuesto un usufructo o una
renta vitalicia que sobrepase la porcion disponible, Anuario de Derecho Civil, 1962, no. 15, fasc. 1, p. 589 et seq.,
Id., Perspectiva historica cit., pp. 281 et seq., Id., Cautelas de opcion compensatoria de la legitima en Estudios de
Derecho sucesorio, Vol. 111: Estudios dispersos sobre las legitimas, 1%t ed., Madrid, Montecorvo, 1981, pp. 291-292
[= Centenario de la Ley del Notariado, Sec. I11. Estudios Juridicos, v. |, Madrid, 1964, pp. 399-708]). The works of
the author last mentioned are compulsory reading for those wishing to conduct a study of testamentary cautions from
a historical point of view.

Among the most recent and relevant monographs on the Socini measure of caution are the following, in
chronological order of appearance: Real Pérez, A., Usufructo universal del conyuge viudo en el Cédigo civil,
Madrid, Civitas, 1988, especially pp. 115 to 291; Cabezuelo Arenas, A.L., Diversas formas de canalizacion de la
cautela socini, Valencia, Tirant lo Blanch, 2002 and Ragel Sanchez, L. F., La cautela gualdense o Socini y el articulo
820.3 del Codigo Civil, Madrid, ed. Dykinson, 2004.

% Vid. Polo Arévalo, E. M., Concepto y naturaleza juridica de la legitima en derecho sucesorio espafiol. Precedentes
y actualidad, Revista Internacional de Derecho Romano, 2013, 10, p. 333. The author asserts that it was not until
the Code of Justinian that a system of legitimes appeared, definitively bringing testamentary freedom to an end.
Novels 18 and 115 already presented a unified system, and also prohibited disinheritance without a just cause.
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from the classical jurist Cervidius Scaevola deals with the institution of a conditional heir in
which the testator designated Seius and Agerius as heirs on the condition that they respect the
wish of the testator and accept a sum of money leges Falcidia beneficio omisso, under the penalty

of disinheritance should they refuse to respect the testator’s will.

D.35.2.27 (Scaevola, I.VI respons.).- “Seius et Agerius, si intra diem trigesimum
mortis meae Reipublicae nostra caverint, contestos se futuros tot aureis legis
Falcidiae beneficio omisso, heredes mihi sunto; quos invicem substituo: quodsi
voluntati meae non consenserit; exheredes sunto ”; quasitum est, an heredes instituti
hereditatem adir possint, si conditioni parere nolunt, quum habeant substituos eadem
conditione praescripta. Respondit, Seium et Agerium primo loco institutos perinde
adire posse, ac si ae conditio, quae fraudis causa adscripta est, adscripta non esset.*’

The jurist advocates considering fraudis causa the condition added to the heredis institutio
by virtue of which the reception of the pars legitima is subject to this encumbrance. In such cases,
it maintains the ineffectiveness of the condition (adscripta non esset). In the doctrine, this text
has been deemed*® a clear precedent to the solution offered in the mentioned art. 813.11 of the

Spanish Civil Code and to other similar precepts.

A text by Papinian, a disciple of Scaevola, refers to the oldest precedent to the Socini

caution:*®

D.38.2.41 (Papin,, I. XII Quaest.) - Si libertus patrono, quod ad debitam portionem
attinet, satisfaciat, invito tamen aliquid extorquere conetur, quid statuendum est,
quaeritur? Quid enim, si ex parte debita instituto decem praeterea legentur et rogetur
servum proprium, qui sit decem vel minoris pretii, manumittere? Iniquum est, et
legatum velle parcipere et libertatem servo non dare: sed parte debita accepta et
legato temperare, et libertatem imponere non cogi, ne servum (forte de se male
meritum cogatur manumittere). Quid ergo, si solo eodem herede instituto idem
libertus petierit? Si substitutum habebit, aeque decreti remedium poterit procedere,
ut accepta debita portione cetera para ad substitutum perveniat, ita ut, si forte servus
redimi potuisset, praestaretur libertas: cessante vero substitutione patronum
hereditatem liberti amplectentem praetor, qui de fideicomisso cognoscit, libertatem
Servo eum imponere cogat.

47 On this passage and its interpretation vid. Pescani, P., Il piano del Digesto e la sua attuazione, BIDR, 1974, no. 77,
pp. 221-405; Mannino, V., Cervidio Scaevola e 1aplicazione della Falcidia ai legati fra loro connessi, BIDR, 1981,
no. 84, pp.125-157; Fascione, L., Fraus legi. Indagine sulla concezione della frode alla legge nella lotta politica
e nella esperienza giuridica romana, Milano, Giuffré, 1983, 266 pags; Behrends, O., Frode alla legge, lotta politicae
e scienza giuridica, Labeo, 1985, no. 31 fasc. 1, pp. 62-82; Calore, A., La remozione del giuramento. Condicio
iurisurandi e condicio turpis nel testamento romano, Giuffre, 1988, 256 pp.; Astolfi, R., Rifflessioni in tema condicio
iurisurandi, SDHI, 1989, no. 55, pp. 369-391; Coppola, G, Condicio iurisiurandi, Labeo, 1991, no. 37, pp. 124-135.
48 Ragel Sanchez, L. F., La cautela... cit., p. 120.

49 Vallet de Goytisolo J.B., Cautelas de opcion... cit., p. 291-292; Ragel Sanchez, L. F., La cautela... cit., p. 120.
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One sector of the doctrine® believes that the text was profusely embellished by its
compilers, an opinion that is based on aspects of style and content. In particular, the interpolation
of the proposals is maintained: quid statuendum est, quaeritur? and from sed parte debita to the
end, as the result of intervention by the compilers, as per Tribonian's propensity toward favor
libertatis.>! Some grammatical incongruities have been pointed out, regarding the infinitive cogi,
which does not seem to relate to any other verb. Similarly, the expression decreti remedium is
held to be interpolated.>? Nonetheless, other authors have remarked®? that the verb cogi possibly
represents a stylistic abbreviation inserted personally by Papinian to create an indirect style, and

that the text basically conveys the views of this classical jurist.

The passage recounts the case of a patron who, having been designated as heir to the portio
debita, and to whom is left a legacy for the value of 10, encumbered with a trusteeship: the
manumission of a slave a value not greater than the amount of the legacy.>* Thus, the patron's
debita pars is in no case reduced by the trusteeship. Papinian asserts that should the patron wish
to receive the legacy without freeing the slave, an injustice is committed. However, he finds that
the patron’s wish is violated when he is not in agreement (invitus) with regard to the trusteeship
or the request to free a specific servus (possibly a blood relation of the liberto, hence the testator's
specific interest).> For this reason, affirms the jurist, having obtained the portion due, he is not
obliged to observe the legacy and grant freedom, even when in formal terms the value of the
legacy is equivalent (or greater) to that of the slave and, therefore, the patron suffers no material
loss. Papinian then remarks on two situations: on the one hand, if the patron has a substitute, it
may be appropriate to apply a remedy decree (remedium decreti) and the patron may apply for
bonorum possessio contra tabulas in place of the debita portio. In such cases it is incumbent on
the substitute, on the basis of the trusteeship encumbering the inheritance, to rescue the slave,

buying him from the patron (who is not obliged to the sale) for his subsequent manumission. On

50 Kalb, W., Das Juistenlatein. Versuch einer Charakteristik auf Grundlege der Digesten, Niirnberg, Verlag von
Hermann Bellhorn, 1888, p. 75, n.2; Eisele, F., Beitrdge zur rémischen Rechtsgeschichte, Fribourg, 1896, p. 237, n.
17; Gradenwitz, O., Libertatem imponere, ZSS, (1902) 23, p. 342 et seq; Albertario, E., L'uso classico e 1'uso
giustinianeo del extorquere, ZSS, (1911), 32, p. 321.

51 Grandenwitz, Libertatem imponere, ZSS, 23 (1902), p.341

52 Kalb, W., “Das Juristenlatein...., p.75, nt.2. Gradenwitz, O., Libertatem... cit., p. 342 et seq. affirms that the
obligation to enfranchise imposed by the praetor fideicomissarius was not in agreement with classical law, since the
patron had the option of accepting the debita portio, or to become intestate successor without the encumbrance of
trusteeship. Similarly, Albertario, E., L uso classico... cit., p. 321, detects signs of interpolation in the particle quid
enim si and in eum, in the final sentence: libertatem servo eum imponere cogat

53 Metro, A., Denegare petitionem, denegare persecutionem fideicomissi”, BIDR, 1972, no.75, pp. 138; Massi Doria,
Carla, Bona libertorum regimi giuridici e realta sociali, Napoli, Jovene, 1996, p.304

5 Gayus, 2.272. claims that another man's slave cannot be freed directly, but can be achieved through trusteeship,
...Servo alieno directo libertas dari non potest, sed per fideicommissum potest.

% Masi Doria, C., Bona libertorum... cit., p.304.
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the other hand, if no substitute is available and the patron becomes the heir to the full quota
(cessante vero substitutione), the praetor fideicommissary shall oblige the patron, who accepts
the inheritance from the liberto, to enfranchise the slave.®

The meaning of this text is clear: when a liberto makes a legacy whose value is greater than
the legitime (that is, compensating for the encumbrance) and imposes on the patron the obligation
of franchising a slave, the latter, having received the debita portio, may not be forced to accept
the legacy or to manumit his slave. Nevertheless, having accepted the legacy, he cannot be
exonerated of the duty imposed and is evidently obliged to the manumission. It is, therefore,
impossible to obtain a personal legacy and simply ignore the encumbrance, as in this case the
legatee would receive an amount that is greater than foreseen by the testator which, in Papinian's
opinion ‘would be unfair’. The jurist faces the patron with the need to choose between receiving
the legitime free of encumbrances or accepting the legacy burdened with the manumission of the
slave.>” While Papinian does dot expressly mention the option to choose open to forced heirs, the

referred choice is characteristic of the Socini measure of caution.

The opinion of Papinian did not have continuity in the Justinian period owing to the
preponderance of the contrary criterion, the limitation of testamentary freedom. In effect, as we
have seen above, the Constitution of 520 AD, C.3.28.32, generalised the qualitative intangibility
of the legitime in the strictest sense on eliminating the condition, the term or the provision causing
delay or any encumbrance on the legitime pertaining to the instituted son, allowing the procedure
to unfold as if none of these things had been added. Annulment of the encumbrance was
automatically applied, without the need for the forced heir to challenge it.

C.3.28.32. (Impp. lustinianus a Mennae PP.) - Quoniam in prioribus sanctionibus
illud statuimus, ut, si quid minus legitima portione his relictum sit, quie ex antiquis
legibus de inofficioso testamento actionem movere poterant, hoc repleatur, ne
occasione minoris quantitatis testamentum rescindatur, hoc in praesenti addendum
esse censemus, ut, si conditionibus quibusdam vel dilationibus aut aliqua

dispositione, moram vel modum,vel aliud gravamen introducente, eorum iura, qui ad
memoratam actionem vocabantur, imminuta esse videantur, ipsa conditio vel dilatio

% Cfr, Metro, A., Denegare petitionem... Cit., pp.138.

57 Authors dealing with Common Law took this passage as grounds for a generalisation on the need for a choice,
easing the stringency of the automatic compensation of the greater quantum with the lesser quale established in
Justinian law. Thus, inter alia, Alciatus, A., Responsam, resp. 497, nam. 2, Ed. Lugdumi, 1561, fol. 339 (Cfr. Vallet
de Goytisolo, J.B., Perspectiva... cit., p. 302. Wrote Vallet de Goytisolo J.B., in Cautelas de opcion... cit., p. 384:
“As clearly evident in the text, Papinian faced the patron with the need to opt between compensating with a legacy
the encumbrance placed on his legitime, or renouncing the former in order to refuse the latter."
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vel alia dispositio moram vel quodcunque onus introducens, tollatur, et ita res
procedat, quasi nihil eorum testamento additum esset.*®
The constitution has been interpreted as the case in which a son is left the legitime burdened
with an encumbrance, without compensating for the imposed encumbrance with a quantitative

attribution greater than the legal minimum,>® which encumbrance is prohibited by law.

This Justinian prohibition was extended in Novel 18,%° which in Chapter three establishes
that it was thereinafter unlawful for any person having issue to bequeath the usufruct of the

legitime, it being mandatory to leave also the bare ownership.

Nov. 18, c.3., Non licebit igitur de cetero ulli omnino filios habenti tale aliquid agere,
se modi omnibus eis huius legitimae partis, quam nun deputavimus, et usufructum in
super et proprietam reliquant.®*

4.  Medieval legal drafting of testamentary cautions; special reference to the Gualdense

or Socini measure of caution

In Common Law, the validity of a caution attributed to Socinus is beginning to gain
acceptance, according to which the testator is allowed to impose burdens on the legitime,
awarding the forced heir more rights than those due by law, but granting him the option of
receiving his legitime free of encumbrances in the event that he declines to fulfil the dispositions
of the decuius.

During the initial period, commentators advocated the application of the Justinian
solution,®? a statement that is corroborated on observing one of the most widely discussed cases,
namely that of universal usufruct in favour of the widow or widower. Doctors' discussions were

centred on clarifying whether Nov.18.3 derogated that established in the classical texts of

%8 Vid. Samper, F., Pars debita en el Derecho romano vulgar, SDHI, 1971, 37, pp. 74 et seq.; Duynstee, M., y
Feenstra, R., Una quaestio disputata de Jean de la Ferté, Tijdschrift voor Rechtsgeschiedenis, 1992, 60, 3-4, pp.311
et seq.

%9 Vallet de Goytisolo, J. B., La opcion legal... cit, p. 592; Ragel Sanchez, L.F., “La cautela... cit., p.84.

80 Constitution of 536, included in the Authentica Novissima, composed of 134 Novels promulgated between 535
and 556. The work in which it is included is known as Authentica, its authenticity having been determined by the
school of glossers. (Vid. Garcia Garrido, Diccionario..., p. 44.

61 On the Novela, vid., inter alia, Gullén Ballesteros, A., Paragraph 3 of art.820, Anuario de Derecho Civil, 1961,
14 fasc. 4, p. 876; Vallet de Goytisolo, La opcion... cit., pp. 589 et seq.; Castellini, Usufrutto e nuda proprieta
eccedenti disponibile (art. 500 CC), Rivista trimestrale di Diritto e Procedura Civile, 1966, 21, fasc.1, pp. 12 et seq.
62 On acceptance, vid. Fernandez de Bujan, A., La recepcion del Derecho Romano en Europa, El cronista del
Estado Social y Democratico del Derecho, 2014, no. 41, pp. 4 et seq.
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Scaevola, in D. 33.2.37,%% and of Ulpian, in D. 7.1.29,% who deemed valid the usufruct in favour
of the widow, provided its capitalised value did not exceed three quarters of the inheritance estate.
This opinion was also held by Celsus and Julian. Contrary to the mainstream opinion,®® which
considered these texts to be overridden, some authors such as Angelo degli Ubaldi®® or Capoella®’

defended their permanence with respect to usufruct.

It was considered that the encumbrance imposed on the legitime was null and void. This
criterion was applied even when the testator had compensated the encumbrance leaving more
assets than those actually due as the portio legitima. The encumbrance would be considered
unimposed, enabling the forced heir to take possession of the legitime and of the excess free of
encumbrances; this solution greatly favoured forced heirs but did not respect testators’ wishes at

all.

Jurists then centred their concerns on balancing the testator's wishes with defending the
legitime, and this necessarily meant easing the stringency of Justinian laws.% To achieve this,
legal measures of caution®® were used that consisted in formulas or remedies worded by the jurists
to conclude legal acts prudently and exactly, thus avoiding the more stringent legal consequences

and the principles of law.”

These cautions stemmed from medieval rather than from Roman jurisprudence, since these

cavebant,”* advising the parties on how to conclude legal transactions while mitigating the

83 D. 33.2.37 (Scaev. I. 33 dig.).- “Uxori meae usumfructum lego bonorum meorum, usque dum filia mea amnos
impleat octodecim”; quaesitum est, an praediorum tam rusticorum, quam ubanorum, et mancipiorum, et
supellectilis, itemque kalendarii ususfructus ad uxorem pertineat. Respondit, secundum ea, quae proponerentur,
omnium pertinere.

6 D. 7.1.29 (Ulp. L. 18 ad Sab.).- Omnium bonorum usumfructum possi legari, nisi excedat dodrantis
aestimantionem, Celsus libro trigesimosecundo digestorum et lulianus libro sexagésimo primo scribit; et es veritus
% Vid. Vallet de Goytisolo, J.B., Perspectiva... cit., p. 295 et seq., who mentions, as supporters of overriding the
classical texts, Acursio, Bartolo, Baldo, Jason de Meyno, Felipe Decio and Merlino, among others.

% Angelo degli Ubalidi, In autenticum volumen, aurea ac peregrina commentaria, v. X1V, Venecia, 1580, colla I,
tit. V. De triente et semisse, verb. Prohibemus.

67 Capoella, B., Omnia quae quidem nunc extant Opera, Lugduni, p. 754.

88 Castellini, Usuftutto... cit., p.18; Ragel Sanchez, L.F., La cautela... cit, pp.121-122.

% Brugi, B., s.v. “Cautelae”, Novissimo Digesto Italiano, Ill, Torino, 1957, p. 51 et seq.; Fuenmayor, A.,
Intangibilidad... cit., pp. 65 y 66; Vallet de Goytisolo, Perspectiva... Cit., p. 283 et seq.; Aleman Uris, J., Cautela
Socini: Analisis a proposito de la STS 17/1/2014, Revista Online de Estudiantes de Derecho, 2014, 4, p.6.

0 Brenkmann had previously pointed out the feasibility, through admirable abuse of legal process, of salvaging the
spirit of the law and successfully achieving equity. Brenkmann, H., Eurmaticis diatriba: sive. In Herennii Modestini
librum singularem, peri eurématikon, commentarius, Lugduni Batavorum, F. Haaring, 1706), Cap. I, n. I1l, p.9.

L Cic., De orat., 1.48; De off., 2.19; ad fam., 7.6; pro Mun., 9 y 12. Roman jurists, as cavere, acted as advisors to
the parties on the guarantees and cautions they should apply in their legal transactions to achieve the ends pursued
by the parties and recognised in the regulations. The parties’ wishes were thus adapted to the spirit of the legal
regulations, successfully navigating the stringent margins established in the legal order.
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stringency of civil law, in practice —remarks Brugi’>~ were not the battery of equivocal and

useless cautions that, in some cases, represented a veritable abuse of legal order.

Despite the criticism received, testamentary cautions, these days generically known as
Socini caution,” were very well received in medieval doctrine, practice and jurisprudence. Thus,
between the 14th and 16th centuries several cautions were formulated (Angeli caution, Durantis
or Gualdensis caution, cumani caution and Socini caution) in an attempt to allow the testator to

impose encumbrances on the legitime overcoming the legal prohibition.

In cases where the forced heir received more than his due as the lawful share of an
inheritance, the whole of the attribution being encumbered by the testator, it became increasingly
accepted that compensation for the encumbrance on the legitime should proceed from the
disposable estate. This was the idea put forward, in the 14" century, by Angelo degli Ubaldi,”
the brother of the famous Baldo, who, in the chapter on prohibemus, in the Authentica de triente
et semisse (Nov. 18.3), defended the validity of the testamentary clause imposing usufruct of the
entire inheritance, including the legitime, and attributing to the forced heir the bare ownership of
the disposable portion provided that the value of the latter was equal or greater than the usufruct
of the legitime. This clause, called the Angeli caution, included the idea of compensation but did
not yet offer the possibility to opt for the strict legitime free from the encumbrance. This opinion
did not stir much interest among jurists at the time but sowed the seed for seeking more
satisfactory formulas.

In the 15" century, Raphael de Raymundis,”® known as Cumanus, drew up a true
compensation option caution, known as the Cumani caution, that allowed the testator to institute
his son as universal heir while burdening the entire inheritance with a fideicommissary
substitution, barring the inheritor from detracting the legitime and the Trebellian portion.
Anticipating the hypothetical case in which the son or heirs should claim the legitime free from
encumbrances, the testator ordered the restitution to the substitute fideicommissary of the freely
disposable portion and its yields, as per the decedent, to the amount of the legitime. The purpose
was to prevent the heir from taking possession of the legitime and the disposable portion free

from encumbrance. Here the compensatory option was clearly evident.

2 Brugi, B., Cautelae... Cit., p.52

3 Vid. Vallet de Goytisolo, J.B., Perspectiva... cit., p. 285, n. 4 notes that it is thus referred to in Germany,
Switzerland and Italy.

4 De Ubaldis, A., In Authenticorum Volumen, aurea ac peregrina. Commentaria, Collatio 111, Titulus V De triente
et semisse, verb. Prohibemus, Venetiis, 1580, fol.14.

5 De Raymundis, Raphael, “Consilia”, ed.Brixiae, 1940, Cons XXV, fol 15y 25 (Cited by Vallet de Goytisolo, J.B.,
Perspectivas... cit., p. 289, n. 25y 26.)
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By the 16" century, in 1540, Guillielmus Durantes, known as the ‘Gualdense', drew up the
Gualdense caution.’® It applied to a similar situation (a testator institutes his son as universal heir,
encumbering the entire inheritance with a fideicommissary substitution and compensating said
encumbrance with the freely disposable portion) but the novel aspect was that the testator
expressly granted the forced heir the option of accepting the inheritance with the universal
trusteeship encumbrance or receiving only the strict legitime, free of charges or encumbrances.
This option was conditioned to having been expressly thus provided for by the testator in his

will.””

A decade later, in the year 1550, Socinus iunior’® was required to deliver an opinion on the
testament of Nicolo Antinori —a Florentine noble who appointed two of his sons Alexandro and
Camilo, as universal heirs, while to the third son, Juan Bautista, he assigned a legacy of a value
exceeding the legitime (compensation), but with the encumbrance of fideicommissary
substitution in favour of his two brothers, in the event of his death without issue. The testator
added that, should the third son disagree with this provision, he would lose the legacy and retain
only the right to the strict legitime (option). At the death of the testator, Juan Bautista accepted
the legacy with the stated conditions and subsequently died, without issue, having appointed in
his testament a stranger as heir. The brothers claimed the assets left by their father to the stranger,
who alleged that from such assets should be detracted the legitime (and the Trebellian portion)
of the testator (Juan Bautista). In summary, it was discussed whether Juan B. had received the
legitime free from encumbrances (as maintained by his heir) or subject to the fideicommissary,

as argued by his brothers.

Socinus was of the opinion that Juan Bautista's brothers were in the right, given that their
father had offered the option of accepting the legacy (substantially greater than the value of the
legitime) with the fideicommissary encumbrance, or receiving the legitime with all its privileges
and, therefore, the choice had been left entirely up to Juan Bautista and his father could not be
said to have deprived him of the legitime, especially when he had granted compensation through

the legacy provided in his favour.’

6 Durantes, G., De arte testandi, et cautelis ultimarum voluntatum, tractatus, tit.V, cautela XXXI, n° 6, Roma, 1540,
fol. LXVI vto. Vid. también, Ragel Sanchez, L.F., La cautela... cit., p.120, n. 20

7 Vid. Vallet de Goytisolo, “La opcién legal... cit., p. 565, n. 21.

8 Socinus, M., Consiliorum sive malis responsorum, Prima pars, Consilium CXXII, ed. Lugduni, 1550, fol. 234 et
seq.

" According to Vallet de Goytisolo, (Cautelas... Cit., p. 272 y Perspectiva... cit.,, p. 291), who has studied the
historical evolution of these testamentary cautions comprising a the option of a compensatory measure, the opinion
of several jurists was sought: Felipe Decio, Mariona Socino the younger, Francischinus Curtius (son) and Petrus
Paolus Parisius (son) who were favourably inclined toward the total restitution of property without effecting the
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The difference between the proposals of Socinus and Durantes is that, in the testament of
the Florentine noble, the attribution bearing the encumbrance (condition) was not the universal
appointment, but the legacy whose quantum substantially exceeded the legitime. Furthermore, in
the 'Gualdense’ caution, the forced heir is compensated with the entire free portion of the estate,

whereas in the case of Socinus, compensation did not encompass the entire free portion.

These slight divergences led to the notion® that the Socini caution would have been more
appropriately named 'Gualdense’, and it is believed that Socinus, of his own accord, would have

expressed the same solution in more successful terms just a decade later.8!

5. The subsequent impact of the explicit or tacit Socini caution

Subsequent authors largely remained in favour of applying the automatic annulment of the
encumbrance as ordered in Justinian law, known as the Quoniam in prioribus Law (on the
legitime and the free portion of the estate) and Nov. 18.3, admitting, nonetheless, the role of the
Socini caution should the testator include a duplicem, seu disjunctivam, seu alternativam
instititutionem.®? In other words, the option would only be exercisable when expressly stated by

the testator, adhibita cautela.

Many authors on Common Law,® on the basis of the text by Papinian, wished to generalise
the need for an option, whether or not provided for by the decedent, thus attenuating the automatic
compensation of the greater quantum with the lesser quale imposed under Justinian law. These
opinions collided with the Byzantine regulations and with the testator’s will, given that the latter,
having recourse to offering such an option, did not provide it. Hence, the assumption appears
rather as a presupposition that cannot be included without explicit wording to that effect.8* Other

authors® were not in favour of the automatic annulment of universal usufruct granted to the

deduction from the legitime and the Trebellian portion on behalf of Juan Bautista's heirs. Favourably inclined, that
is, to the validity of the clause imposed by Antinori, in view of Juan Bautista's acceptance of the conditional legacy.
80 Vid., Gomez Pavon, Socino, Revista Critica de Derecho Inmobiliario, 1953, 296, p. 35; Vallet de Goitysolo, La
opcion legal... cit., p.591; Castellini, Usufrutto... cit., p.20; Ragel Sachez, L. F., La cautela... cit., p.125.

81 As pointed out by Vallet de Goytiso, the commonly used denomination in the 17th century was 'Soccini' caution.
Vid. Vallet de Goytisolo, J. B., Perspectiva... cit., p 285, n. 4 y p. 286, n. 6; Id., Cautelas... cit.”, p. 267, nt. 12.

82 vid. Vallet de Goytisolo, J. B., La opcion legal... cit., pp. 595 and 596 and Lacruz Berdejo, J. L., Derecho de
sucesiones, 2* edic., Barecelona, Bosch, 1976, p. 519, both mention as supporters of this solution, to name but a few,
Felipe Decio and, among the Spanish doctrine, Segura, Diaz de Montalvo, Quesada and Azevedo.

8 Thus, for example, Alciati, A., Responsa, Lugduni, Petrus Fradin,1561, resp. 497, nam. 2, fol. 339.

8 Vallet de Goytisolo, J. B., Perspectivas... Cit., p. 303.

8 Palacios Ruvios, J, Repetitio rubricae et capituli. Per vestras, de donationibus inter virum et uxorem, Lyon, 1537,
fol. 22, Rubr. § 25, n. 4; Gomez Arias de Talavera, F., Subtillisima nec non valde utilis glosa ad famossisimas,
subtiles, necesarias ac quotidianas leges Tauri, , ed. Complutensis, 1542, Ley 48, nam 17, fol. 234. See these and
other authors cited by Vallet de Goytisolo, “Perspectivas... cit.” pp. 295 and 296. Among the subsequent doctrine,
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widowed spouse, and referring to D.38.2.35 admitted the validity of the encumbrance on the
legitime, if its capitalised value, according to the widowed spouse's age, were smaller than the
excess on the legitime granted to the forced heir (i.e., that the compensation were effective and

greater than the value of the legitime).

In the same century as the formulation of the Socini caution, the first steps were taken in
France toward its recognition as a tacit clause. In the 16th century, Carolus Molinoeus or Charles
Dumolin® developed the theory of rewards. This consisted in demanding that the receiver of the
reserved portion of an estate, prior to exercising any action toward supressing the encumbrance,
should relinquish the amount bequeathed by the testator in excess of the free estate. In other
words, should he take action to eliminate the encumbrance on the reserved portion, he must
abandon any attribution made at the expense of the disposable portion of the estate as fair
compensation or reward and receive only the unburdened reserve. This possibility was no longer
dependent on whether it had been established by the testator and, were the receiver of the reserved
portion of the estate to prefer to defend the unburdened reserve, he would be tacitly relinquishing
any attributed excess. This was the first step toward recognition of the tacit caution and the legal
formulation of one of its manifestations that led to art. 917 of the French Civil Code and,
therefore, to art. 820.3 of the Spanish Civil Code.

In 1735, Lebrun, acknowledged as the closest and most significant precedent in the
regulation of this issue in the French Civil code,®” followed the general lines of Dumoulin's thesis
but restricted to the usufruct of the reserved portion. He held the view that the receiver of the
reserved portion had a choice between what the testator left him (the bare ownership of property
exceeding the legitime) or only the legitime free from encumbrances, in which case he was
obliged to relinquish the excess.® Before the French codification, authors such as Pothier took
up the path set by Dumolin a century earlier, proposing a choice for the son, valid even when not

foreseen by the decedent, amounting to a form of tacit Socini caution.®°

6.  Optional compensatory testamentary dispositions during codification

Gonzalez Palomino, J., El usufructo... cit., pp. 160y ss. y D'Ors, A. y Bonet Correa, J., “El problema de la division
del usufructo (Estudio romano-civilistico), Anuario de Derecho Civil, 1952, 5, fasc. 1, p. 117.

8 DUMOULIN, C., Coutumes de Lorris-Montargis”, (avec les notes de M. Du Molin), I, Montagis, J. Bobin, 1771,
cap. XIII, art. 11, (Vid. Nouveau Coutumier General ou corps des coutumes generales et particulieres de France et
des provinces, Il, Paris, Claude Robustel, 1724, p. 487).

87 Vid. Ragel Sanchez, L. F., La cautela... cit., p. 129, n.41 and the authors cited therein by this author.

8 The Lebrun thesis is dealt with in greater detail in Ragel Sanchez, L.F., La cautela... cit., pp. 129-130.

8 Ragel Sanchez, L. F., La cautela... cit., p. 130 and n. 44.
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a) The legal compensatory option in the French Code and its impact on nineteenth-

century codes

The compensatory option in the case of usufruct of the inheritance réserve, defended by
Lebrun, was incorporated to the French Civil Code extended to include cases in which the
encumbrance imposed on the reserve consists of a life annuity whose value exceeds the
disposable quota. In this scenario, the receiver of the reserved portion is offered the choice ex
lege of accepting the testamentary disposition or relinquishing ownership in favour of the

beneficiary of the encumbrance, as per art. 917 of the Code:

Si la disposition par acte entre vifs ou par testament est d'un usufruit ou d'une rente
viagere dont la valeur excéde la quotité disponible, les héritiers au profit desquels la
loi fait une réserve, auront l'option, ou d'exécuter cette disposition, ou de faire
I'abandon de la propriété de la quotité disponible.

This precept was criticised by the French doctrine® for introducing the condition “dont la
valeur excede la quotité disponible”,°! finding this requirement counter to the spirit of the law
and that unable to affect the decision of the receiver of the reserve. The precept legally enshrined
the Socini caution compensatory option clause and inspired European Civil Codes,*? in
particular, the Italian Civil Codes of 1865 (arts. 810.1) and of 1942 (art. 550), the Portuguese
Civil Code (art. 2164), the Spanish Civil Code (art. 820.3)% and the Swiss Civil Code (art. 530).
All these regulations make provision for specific applications of the Socini caution, in option
scenarios limited to instances in which the encumbrance consists in a usufruct or life annuity

imposed on the legitime which, unless regulated by law, fall under the umbrella of testamentary

% Colin, A. y Capitant, H., Curso elemental de Derecho civil, t. VI, trad. Deméfilo De Buen, Madrid, Reus, 1955,
p. 543.

% According to Ragel Sanchez, L. F., (La cautela... cit., p. 132) “The last-minute incorporation of the requirement
for the value of the encumbrance exceeding the disposable portion is strongly reminiscent of the situation described
by Angelo degli Ubaldi (ill-named angelica caution), that possibly served as inspiration for Lebrun, and the cases
studied by the Castilian jurists Palacios Ruvios and Fernando Gomez Arias”.

%2 Roguin, E. (Traité de Droit Civil Comparé. Les successions, v. IV, Paris, F. Pichon, 1912, p. 627) wrote, a century
ago, that he knew of no legislation that expressly declared the Socini caution to be null and void. Cfr. Aleman Uris,
J., Cautela socini... cit., p. 8 y n. 28.

% In Spanish law, we have two regional legal bodies that expressly recognise the validity of the Socini caution as a
general rule. One is the Civil Code of Catalufia, in book IV, relative to successions, art. 451-9 paragraphs 2 and 3 in
book 1V, that, after laying down the intangibility of the legitime in paragraph 1, establishes in paragraph 2, as an
exception, that in the event that the value of any disposition subject to limitation be greater than that corresponding
to the forced heir by virtue of the legitime, the latter must opt between accepting it under the terms in which it was
attributed or claim only his due via the legitime. Paragraph 3 concludes stating that, should the forced heir accept
the inheritance or the legacy subject to any limitation, it is understood that he surrenders his right to choose. The
other, the Civil Code of the Balearic Isles, in art. 49, states “A disposition in favour of a forced heir for a value
greater than the legitime, with the explicit cautionary provision that, should he refuse the burdens or limitations
imposed, his entitlement will be reduced to the strict legitime, shall empower said heir to accept the disposition in
the established form or to claim the legitime free from any lien or encumbrance.”

18



cautions. Moreover, §2306.1 of the BGB makes a general allowance for the forced heir's option,
regardless of the encumbrance in question, by generalising ex lege the testamentary

compensatory option clause.
Under the title Beschrdnkungen und Beschwerungen, § 2306.1 states the following:

Ist ein als Erbe berufener Pflichtteisberechtigter durch die Einsetzung eines
Nacherben, die Ernennung eines Testamentsvollstreckers oder eine
Teilungsanordnung beschrdnkt oder ist er mit einem Vermdchtnis oder einer Auflage
beschwert, so kann er den Pflichtteil verlangen, wenn er den Erbteil ausschldgt; die
Ausschlagungsfrist beginnt erst, wenn der  Pflichtteilsberechtigte von der
Beschrdnkung oder der Beschwerung Kenntnis erlangt.

b)  Brief reference to Spanish Law®

The French Code and doctrine inspired the authors of the draft Civil Code of 1851, that
included the legal compensatory option in article 649.3 in a similar text®® to that incorporated in
art. 820.3 of the current Spanish Civil Code:

Si la manda consiste en un usufructo o renta vitalicia, cuyo valor se tenga por superior
a la parte disponible, los herederos forzosos podran escoger entre cumplir la

disposicion testamentaria o entregar al legatario la parte de la herencia de que podia
disponer libremente el testador.

Only the most common case, the disposition of universal usufruct or life annuity in favour

of the widowed spouse, is legally approved.

Nevertheless, the 'Gualdense' or Socini caution in its original sense as a clause expressly
included by the testator is widely used in daily notarial practice and is fully accepted by the

doctrine and in jurisprudence.

Though not exempt from criticism,% the doctrine largely accepts the caution pointing out
that it neither coerces nor restricts the forced heir's rights, who is left to decide freely and, in any

event, is entitled to opt for receiving the legitime free from encumbrances.

% As mentioned earlier, in Spanish law there are territories with different regulations of their own. Thus, for instance,
the 'Fuero Nuevo de Navarra', acts 267 et sequitur., only includes the ‘formal’ legitime that obliges the testator to
mention the forced heirs. Freedom of testation is likewise found in the 'Fuero de Ayala', arts. 134 et seq. in the
‘Derecho Civil Foral' of the Basque Country, which allows the withdrawal of forced heirs for more or for less, as
they should deem fit.

% Art. 649.3° in the draft stated: Si la disposicion consiste en un usufiucto o renta vitalicia, cuyo valor se tenga por
superior a la parte disponible, los herederos forzosos podran escoger entre ejecutar la disposicion o abandonar la
parte disponible.

%t is an abuse of legal process to circumvent art. 813.11 CC, constitutes a punishment, penalty or constraint for the
forced heir wishing to assert his inheritance rights, it is an illicit resolutory suspensory condition barring the
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Moreover, the jurisprudence of the Spanish Supreme Court has accepted its effectiveness
despite not having made an explicit pronouncement on its validity until recently.®” In the same
vein, the Directorate-General for Registers and Notaries® had admitted them, at least, via indirect
channels. The most recent sentences, passed on 17 January and 3 September 2014 (established
by jurisprudential doctrine) definitively support the express Socini caution ‘lawfully configured
by the decedent’. This explicit pronouncement grants legal certainty to universal usufruct in
favour of the widowed spouse and other formulations by-passing the principle of qualitative
intangibility of the legitime as set forth in art. 813 of the Civil Code, barring the testator from

imposing on the legitime any encumbrance, condition or substitution of any kind.

7. Summary and final conclusions

ONE. The scenario in which the Socini caution comes into play is when the testator leaves to the
forced heir a greater quantum (i.e., attributes to the forced heir more than is due via strict legitime)

while establishing a lesser quale (on imposing an encumbrance thereon).

TWO. For this assumption, the solutions we have found in history and compared Law are

varied:?°

- That the encumbrance on the legitime is considered under the law as non-imposed, and
that, therefore, the forced heir, without losing the greater quantum, is entitled to claim the
whole of the corresponding quale. This greatly favours the forced heir who receives todo
(the legitime and the excess free from encumbrances) while the testator's wishes are
neglected. This is the solution upheld in Justinian law (C.3.28.32 and Nov. 18.3)

- That compensation should be made ex lege for the greater quantum insofar as possible,
with the lesser quale. This solution affects the qualitative intangibility of the legitime!®
and the forced heir's interests may remain unsatisfied. It amounts to compulsory
compensation with no option left to the forced heir. This was followed in classical Roman

Law with respect to the encumbrance of usufruct and reciprocal trusteeship.*

testator from placing an encumbrance on the legitime or preventing the testament from being challenged when
found null and void.

% Cfr., among the most recent rulings, STS 3-12-2001, 10-7-2003, 15-6-2007, 27-5-2010 and 21-11-2011.

% Cfr. Resolutions DGRN of 15-5-2002, 14-12-2006 and 18-6-2013

% Vid. Vallet de Goytisolo, Perspectiva... cit., p. 294.

100 This solution is contrary to art. 813.2 in the Spanish Civil Code.

101 D,33.2.37 (Scaev., |. 33 ad ed.), C.3.28.12 and D. 28.6.39 (lavol., I. | ex posterioribus)
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- That normatively the forced heir should be allowed to opt between obtaining the legally
due quantum and quale or to prefer the testamentary attribution of greater quantum with its
correspondingly limited quale. This is the case reflected in art. 917 of the Code and other

102 providing for a compensatory option in circumstances where

precepts inspired thereon,
the encumbrance consists in usufruct or life annuity. Paragraph 2306.1 BGB makes this

general provision for any type of encumbrance. This option is mandatory ex lege.

- That the option should be understood as normally intended by the testator, and therefore
tacitly provided by the testator unless expressly eliminated. A manner of tacit Socini

caution defended by the French doctrine.%®

- That the option may only be granted by the testator, properly provided for, in order to
prevent the application ex lege of the solution first mentioned. This, in a strict sense, is the
caution known as 'Gualdini' or Socini as a testamentary provision expressly added by the
testator who thereby grants the forced heir the right to opt between accepting the testator's
disposition, by which he is accorded more than the strict legitime while subjecting the latter
to an encumbrance, or receiving only what is his due by virtue of the legitime and

renouncing the excess.

THREE. Testamentary cautions were formulated with the intention of attenuating the severe
consequences of the precepts laid down in Justinian law. The measure known as the Socini
caution emerged as an explicit clause, added to the testament at the wishes of the testator,

becoming normatively incorporated to the French Civil Code and other nineteenth-century codes.

FOUR. The basis of the Socini caution rests on the possibility given to the forced heir to choose
one of two paths proposed by the testator: to accept the offer and fulfil the encumbrance, or to

refuse the offer and receive the legitime without restrictions.

FIVE. Both the testamentary caution added expressly by the testator and the articles providing
its legal cover are grounded on the same justifying tenet, i.e., to place in the hands of the forced
heir, who is protected by intangibility regulations, the decision on the convenience of accepting

the decedent's dispositions, or not.

102 Art. 2164 of the Portuguese Civil Code, art.820. 3° of the Spanish Civil Code, art. 530 of the Swiss and art. 550
sin the current Italian Civil Code. Paragraph 2306.1 BGB makes this general provision for any type of encumbrance.
103 Thesis defended by Dumolin and Lebrun, vid. supra, p. 15
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